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TO 
THE  RIGHT  HONOURABLB 

* 

THE  LORD  CHIEF  COMMISSIONER, 

AKD 

TO  th\:  honourable 
LORD  PITMILLY  AND  LORD  GILUES, 

LORDS  COMMISSIONERS  OF  THE  JURY  COURT, 
THE  FOLLOWING  REPORTS 

A&E 
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BY 

THE  AUTHOR. 
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JURY  COURT, 
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The  Right  Honourable 
William  Adam»  Lord  Chief  Commissioner. 
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Alex,  ^aconochib.  Lord  Advocate. 
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INTRODUCTION. 


The  novelty  of  the  institution  for  the 
trial  of  civil  cases  by  Jury  in  Scotland^ 
and  the  interest  which  the  introduction 
of  it  has  excited,  led  the  reporter  of  the 
following  cases  to  think  that  the  publi- 
cation of  them  might  prove  interest- 
ing and  useful  to  the  profession.  As 
the  Court  is  at  present  constituted,  few 
questions  of  general  law  could  be  ex- 
pected to  occur,  but  it  appeared  to  the 
reporter  that  the  institution  would  be 
the  means  of  bringing  more  into  discus- 
sion the  principles  of  the  law  of  evi- 
dence, and  thus  tend  to  mature  that 
veiy  important  branch  of  our  law. 

His  original  intention  was  to  report 
a  few  of  the  leading  cases,  and  in  the 
others  merely  to  notice  such  points  of 


28SG30 
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law  or  practice  as  occurred  during  the 
trial ;  and  had  the  Court  been  longer 
established^  he  would  have  adhered  to 
this  plan.  But  he  became  satisfied  that 
in  the  infancy  of  the  institution  it  would 
be  more  useful  to  give  full  reports  of 
the  issues  tried  at  Edinburgh^  as  the  best 
method  of -showing  the  nature  of  the 
cases  sent  to  the  Courts  and  of  the 
m6de  in  which  the  trials  have  been 
conducted. 

The  form  which  he  has  in  general 
adopted  16,  to  state  the  nature  of  the 
action  and  defenc^y^-^ihen  the  issues^ 
with  a  short  statement  of  the  factS)^^ 
then  the  points  decided  during  the  trial 
as  to  matters  of  practice,  tit  the  admis^i 
sibility  of  evidencey-^^he  statements  of 
comisel  to  the  Jttry,*^^he  samming  up 
by  the  Judge,-^and,  lastly,  the  verdict 

In  adopting  this  arrangement,  the  ob- 
ject of  the  reporter  has  been  to  give  a 
concise  view  of  the  leading  features 
of  each  case ;  to  state  those  facts  on 
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wMch  the  presiding  Judge  in  his  sum- 
ming up  considers  the  question  to  turn ; 
and  to  render  the  legal  and  judicial 
matter  arising  in  the  course  of  the  trial 
dear  and  intelligible.  He  has  been 
most  anxious  to  preserve  the  dicta  of 
the  Judges ;  but  as  it  ivas  not  within 
his  plan  to  give  at  length  all  that  pass* 
edf  he  has  stated  only  the  leading  points 
in  the  charge  to  the  Jury^  and  noticed 
very  shortly 9  and  in  many  cases  entirely 
omitted^  the  speeches  of  counsel, 

* 

In  explanation  of  the  difibrent  parts 
of  his  plan»  it  is  proper  &rther  to  state^ 
— ^That  the  issues  are  given  to  show 
the  question  to  be  tried ;  and  in  the 
Appendix  will  be  found  the  condescend* 
ences  and  answers  in  a  few  of  the  cases^ 
with  the  issues  made  up  from  them,  to 
show  the  manner  in  which  issues  are 
prepared,  in  the  view  of  correcting 
an  erroneous  notion,  that  the  issues 
ought  to  contain  a  detail  of  facts  and 
circumstances.     The  issues,   extracted 
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from  the  great  mass  of  matter  detailed 
in  the  pleadings  before  the  Court  of 
Session,  show  the  questions  between 
the  parties  reduced  to  a  very  small  com- 
pass ;  while  they  at  the  same  time  ad- 
mit the  proof  of  all  the  facts  and  cir-^ 
cumstances  which  either  party  may 
think  necessary  to  sustain  their  case. 

With  regard  to  the  order  in  which 
counsel  address  the  Jury,  it  is  right  to 
mention,  that  a  counsel  for  the  pursuer 
opens  his  case  and  leads  his  evidence ; 
then  a  counsel  on  the  other  side  ob- 
serves on  this  evidence,  and  opens  the 
case  for  the  defender ;  if  he  adduces 
evidence,  the  pursuer  is  entitled  to  re- 
ply, but  if  he  does  not,  tliere  is  no  re- 
ply. The  reporter  has  not  adopted  this 
order,  but  has  in  general  placed  the 
statements  of  counsel  immediately  be- 
fore the  summing  up  of  the  Judge,  that 
they  might  be  more  clearly  opposed  to 
each  other  than  they  could  be  if  sepa- 
rated by  the  various  incidental  ques- 
tions arising  in  the  course  of  the  trial. 
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From  the  learning,  ingenuity^  and  elo- 
quence, as  well  as  celebrity  of  the  coun* 
sel  engaged,  their  speeches,  if  properly 
reported,  would  add  greatly  to  the  in- 
terest and  popularity  of  a  work  like  the 
present.  But  the  object  of  the  reporter 
has  been  to  be  as  brief  as  was  consistent 
with  clearness ;  he  has  therefore,  in 
general,  only  stated  such  part  of  the 
speeches  as  was  necessary  to  explain 
the  observations  from  the  Bench. 

The  Act  of  Sederunt,  by  the  Judges 
of  the  Court  of  Session  and  of  the  Jury 
Court,  of  date  the  9th  December  1815, 
prescribing  <^  Rules  and  Regulations  for 
"  the  Jury  Court,"  has  sometimes  been 
referred  to  shortly  as  Rules  and  Regu* 
lations ;  these,  it  will  be  kept  in  view, 
are  different  from  the  "  Rules  and  Or- 
ders of  the  Jury  Court,"  which  are  re- 
gulations made  by  the  Judges  of  that 
Court  under  authority  of  the  29th  sec- 
tion of  the  Act  of  Sederunt.  Both  are 
to  be  found  in  the  Appendix  to  Mr  Rus- 
sell's  Form  of  Process  in  the  Jury  Court. 
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When  the  verdict  is  marked  with  in-^ 
verted  commacii  it  is  copied  from  the 
verdict  returned  to  the  Court  of  Ses- 
sion»  or  from  the  record  of  the  proceed* 
iogs  of  the  Jury  Court ;  in  other  cases f 
it  has  been  thought  sufficient  to  give 
the  substance  of  the  finding  by  the 
Jury. 

.  When  there  has  been  a  second  trial  of 
the  same  case»  or  discussion  as  to  costs» 
&c.  it  has  been  inserted  immediately 
afler  the  first  trial)  though  other  cases 
may  have  intervmied.  To  prevent  mis* 
takes  as  to  the  dates  of  the  second 
trialS)  they  are  inserted  within  the  usual 
marks  of  a  parenthesis^  at  the  top  of  the 
left-hand  page,  while  the  year  in  which 
the  case  was  fitst  tried  is  continued  on 
the  other  page. 

The  reporter  is  fully  sensible  that  his 
general  plan  may  be  thought  objection* 
able,  and  that  he  has  very  imperfectly 
succeeded  in  the  execution  of  it  In  pre* 
paring  for  publication,  he  has  used  the 
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best  meftm  of  accuracy  in  his  power, 
bat  in  4ome  instances  he  may  not  have 
iiilly  understood  the  meaning  of  the 
Court  or  of  counsel.  In  putting  this 
worlc  into  the  hands  of  the  profession, 
he  feels  satisfied,  that  while  they  are 
highly  qualified  to  judge  of  its  execu- 
tion, and  see  its  defects,  their  candour 
will  lead  thera  to  make  eveiy  allowance 
which  can  be  permitted  to  a  profes- 
sional work.  He  will  be  gratified,  if  it 
foe  thou^t  to  represent  faithfully  the 
cases  contained  in  it,  or  tend  in  any  de- 
gree to  make  more  generally  known  the 
benefits  of  a  mode  of  trial,  which,  after 
long  experience,  has  been  found  so  he^ 
neficial  in  the  sister  kingdom. 

In  conclusion,  he  must  express  the 
satisfaction  he  feels,  in  having  this  op- 
portunity of  publicly  returning  his 
thanks  to  the  profession  in  all  its 
branches,  for  the  uniform  civility  and 
attention  with  which  they  have  afibrded 
him  necessary  information.     He  would 
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especially  acknowledge  with  gratitude 
the  attention  of  the  Judges  of  the  Jury 
Court,  and  particularly  the  kind  encou- 
ragement he  has  uniformly  received 
from  the  eminent  Judge  who  presides 
there. 

To  illustrate  farther  the  ohject  of 
these  reports,  and  to  render  the  benefi- 
cial effects  of  trial  by  Jury  in  civil  cases 
better  understood,  there  is  prefixed  the 
speech  of  the  Lord  Chief  Commissioner 
at  the  opening  of  the  Court  in  January 
1 816.  That  speech  has  been  taken  from 
the  publications  of  the  day,  and  could 
not  be  obtained  in  any  more  authentic 
shape. 


■  J  ^ 


SPEECH 


OP 


THE  LORD  CHIEF  COMMISSIONER, 

AT  OPENING  THE  JURY  COURT, 
On  22d  January  1816. 


JMt  Lords,*— Before  we  proceed  to  the  cause  ap« 
pointed  for  trial  this  day,  I  wish  to  say  a  few  words 
to  the  Court.  I  believe  I  am  correct  in  doing  so, 
according  to  immemorial  precedent,  as  a  newly  ap- 
pointed presiding  Judge  of  a  supreme  tribunal  in 
this  country.  This  I  understand  to  have  been  the 
uniform  practice  of  all  Presidents  on  taking  their 
seat 

I  believe  I  am  justified  here,  where  we  are  to  ad- 
minister justice  by  a  Jury,  (as  in  the  Criminal  Courts 
of  this  country,)  in  saying  something  to  you.  Gentle- 
men  of  the  Jury^  upon  your  being  assembled  here ; 
and  I  think  I  should  not  be  right  if,  at  the  opening 
of  this  new  Court,  I  did  not  state  what  has  occurred 
to  me  as  explanatory  of  this  new  and  important  fea- 
ture in  the  judicial  system  of  Scotland. 

It  may  not  be  unfit,  recent  as  it  is  since  the  act  of 
Parliament  passed  creating  this  Court,  shortly  to  re- 
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trace  the  circumstances  which  have  given  rise  to  the 
institation  of  this  tribunal. 

In  the  year  1808»  an  Act  of  Parliament  passed  for 
improving  the  judicatures  of  this  country. — It  em* 
powered  and  required  that  his  Majesty  should  ap- 
point Commissiooers  to  examine  into  that  grave  and 
weighty  subject,  and  to  report  to  the  King  and  the 
two  Houses  of  Parliament. 

Among  other  things,  the  Commissioners  were  to 
be  called  upon  by  the  Act  of  Parliament  to  inquire 
into  the  fitness  of  introducing  trial  by  Jury  in  civil 
causes  into  the  Scottish  judicial  establishment.  In 
the  month  of  May  181 0,  the  Commissioners  report- 
ed on  that  subject^  stating,  that,  if  care  was  taken 
*<  that  no  alteration  of  the  municipal  law  of  Scot" 
**  land  should  be  affected  by  the  institution^  that 
«  the  enabling  the  Court  of  Session  to  direct  issues 
'*  of  fact  to  be  tried  by  Jury,  might  afford  a  safe 
<'  foundation  on  which  important  experiments  might 
•*  be  made.'* 

This  report  lay  untouched  for  several  years.  But, 
in  the  interval  between  making  this  report  in  May 
1810,  and  the  close  of  the  Session  of  Parliament 
1814,  mapy  cases  bad  occurred  in  the  House  of 
Lords,  resting  entirely  on  matter  of  fact,  accompa- 
nied with  long  printed  proofs,  calling  upon  the  Su- 
preme Court  of  Appeal,  which  should  only  be  re- 
quired to  decide  matters  of  law,  to  perform  a  duty 
not  properly  belonging  to  it,  by  deciding  oases  rest- 
ing upon  intricate,  difficult,  and  ill  proved  facts. 
This  created  observation  in  the  House  of  Lords^  out 
of  which  the  statute  grew  under  which  this  Court 
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sits,  md  from  which  it  derives  its  authority  and  ccm- 
stitncioii* 

It  is  to  be  observed^  tfaeiii  that  the  great  distin- 
guishing feature  of  this  tribunal  isf  that  it  is  the  first 
duty  of  its  Judges  to  act  so  as  not  to  disturb,  in  any 
respect,  the  ancient  and  admirable  system  of  the 
manieipal  law  of  Scotland,  handed  down  to  us  by 
our  ancestors,  and  .secured  to  us  by  the  act  of  Union, 
constituting,  as  it  were,  a  charter  for  the  preserva- 
tiott  of  the  jurisprudential  system  of  Scotland. 

'  It  shall  be  my  peculiar  care,  as  it  is  my  duty,  to 
walk  in  this  course ;  and  however  I  may  distrust  my 
0wn  ability,  I  feel  assured  I  shall  be  able  to  do  it  with 
the  assistance  of  your  Lordships. 

Xhe  otgect  of  the  law  under  which  we  sit  is  to  try 
by  Jury  such  issues  of  fact  as  shall  be  directed  to  us 
by  the  Court  of  Session. 

This  institution  has  been  long  used  for  this  pur- 
pose in  all  the  countries  which  speak  the  language 
we  speak ;  and,  in  England,  it  is  of  a  tradition  so 
high  that  nothing  is  known  of  its  origin,  and  of  a 
perfection  so  great  for  its  obgect  and  purpose,  that 
it  has  remained  in  unabated  vigour  and  purity  from 
its  commencement  to  the  present  time. 

It  is  the  character  of  all  institutions  for  the  inves* 
tigation  of  facts  of  a  different  form  and  constitution 
from  this  to  have  become  inadequate  to  their  end.  It 
is  the  character  of  this  mixed  tribunal,  where  a  Jury 
decide  on  the  Facts  under  the  direction  of  a  Court,  to 
have  preserved  its  original  perlection  unabated. 
These  extraordinary  and  important  features  of  dura- 
txKty  and  perfection  seem  to  arise  put  of  causes 
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vliicb  it  ouQr  not  be  unfit  to  stiile  upon  the  oocbmo» 
of  introducing  this  judicature  into  the  civil  jnttiee 
of  Scotland.  They  are  the  natural  results  of  its 
nodes  of  actiogt 

It  is  to  be  obsenredf  A'r^,*— That  it  can  only  pr^ 
ceed  by  settling  a  clear  distinct  issue  to  be  tried.  The 
advantage  of  this  is  manifest-^t  obliges  the  direct- 
ing Court  to  compel  the  parties  to  precbion^  and 
relieves  the  causes  at  the  commeucement  of  litigation 
from  ail  dispute  as  to  what  the  questions  are  between 
the  parties.  It  renders  the  proof  before  the  Court 
which  tries  the  issues  public»  clear,  and  precise. 

It  requires  no  more  enlarged  statement  to  enforce 
the  advantages  of  this  eflfect  of  the  trial  by  Jury. 

Stfcond^,  It  adds  a  casuial  to  a  fermoxuifd  tribunal 
—and,  by  their  acting  and  re-acting  on  each  other, 
the  natural  qualifications  of  both  are  improved,  and 
their  defects  amended. 

The  great  feature  of  the  casual  part  of  the  tri- 
bunal, IheJury^xA  its  being  constituted  and  assem- 
bled, in  a  manner  (as  far  as  human  wisdom  can  ac* 
complish  any  end)  to  secure  impartiality  and  perfect 
iudiff^rency  in  the  causes  to  be  tried  by  it. 

It  is  chosen  from  among  the  people  at  larg^  ac« 
cording  to  a  certain  qualification,  insuring  the  edu- 
cation and  understanding  necessary  for  the  duty*  A 
certain  number  of  Jurymen  are  returned,  greater 
than  the  number  required  to  try,  as  you  S6  gentle- 
men are  now  returned  here,  to  try  the  appointed 
case.  The  return  is  made  by  the  Sheriff,  a  magi- 
strate of  high  rank,  unacquainted  with,  and  ij^inte- 
rested  in  the  parties^  having  no  connection  witb 
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them  j  wi  wben  returnedt  tbe  12  Jaron  to  try  die 
caoie  are  selected  by  ballot,  their  names  being  to  b6 
dniwn  1^  a  sworn  officer  of  the  Court,  from  the  box 
into  which  tb^y  are  put  fairly,  under  the  sanction  of 
Ihflt  wjemn  obligation. 

This  is  doing  all  that  human  cootrivan^  can  ac« 
o^mplish  tov^i^  the  aitainiiig  a  tribunal  free  from 
nB  pnipomw<m  or  parti^il  fecliiH;- 

But  a  gmpd  and  important  lefttorepf  this  tribunal 
for  the  ex^i^ination  of  fact  is, — Thirdfy^  Pdblicitt» 
or  1A0  pnblio  iipd  open  mapner  in  which  its  business 

Woondnotied* 

The  witBmap^  are  fdl  examined,  the  evidence  till 
tdiep  pqUioly  before  the  Court,  which  dacidea  upon 
iU  Svery  thing  is  transacted  with  q»en  doors-r- 
•very  thjng,  frpm  the  eopMneneement  of  the  trinl  to 
its  doie,  eSficpt  when  the  Jury  retire  for  deliberai- 
tiOQt  is  done  before  an  inquisitive  and  observing 
pnUic,  wbo^  hearing  the  evidence,  form  their  judg- 
meoli  of  the  <;Qnectness  of  the  Court  aiid  Jury  in 
dmwi^g  their  condusiims— ^  that  the  persons  com- 
posiag  t^e  tribunal  are  secured  by  the  responsibility 
of  character*  thus  qpenly  exposed  to  criticism,  to 
form  a  correct  aqd  honest  opinion  in  every  case. 
This  ia  aid^  by  tbe  constant  presence  of  an  en- 
liflibteiied  Ikr,  ip  addition  to  thope  ey^g^ged  in  each 
case,  whose  learning,  and  talents,  and  practice  in 
jodictel  iipQfienis,  are  thus  made  subservient  to  the 
ends  of  substantial  justice.  In  this  way,  an^  before 
sOfih  M  aadispce,  tbe  case  is  sifted  to  the  very  bot* 
tonb  end  e?ery  pfirt  gf  the  tribunal  is  always  subject 
to  the  m^t  i%id  pbanryatioDi  end  so  called  upon  to 
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give  the  most  coiTect  attention  to  the  discharge  of 
their  daty. 

This  important  feature  of  trial  by  Jury,  the  pabli- 
city  is  remarkable  for  its  happy  inflaence  on  all 
those  who  administer  to  justice  through  the  medium 
of  that  institution. 

Ftrstf  As  to  its  influence  on  the  witnesses. — By 
public  examination  they  are  open  to  the  obserfa- 
tion  of  the  tribunal  which  is  to  judge  of  their  testi- 
mony, and  of  the  value  to  be  ascribed  to  it— -at  it 
respects  their  demeanour,  their  capacity  and  intelli* 
gence,  and  the  manner  of  testifying.  Every  witness^ 
in  an  open  Court,  risks  his  character  with  the  public 
and  with  his  neightiours,  and  is  kept  correct  by  that 
influence.  The  witnesses  are  fiilly  examined  by 
counsel  in  chief,  then  cross-examined  by  adverse 
counsel,  and,  lastly,  6ul]gect  to  the  examinadon  of 
the  Jury  and  the  Bench.  Farther,  by  being  examin- 
ed l)efore  a  supreme  tribunal,  the  influence  ot  judi- 
cial authority  has  its  efiect  in  producing  correctness 
of  deportment,  and  his  evidence  being  submitted  to 
the  judgment  of  his  feilow^tubjects,  tie  Jury^  he  must 
have  that  circumspect  attention  to  truth  which  such 
a  situation  naturally  creates.  Besides,  in  case  of 
prevaricution,  the  authority  of  a  Court,  with  suffi- 
cient power  to  commit,  is  held  over  him,  to  have  an 
instantaneous  operation. 

beconaly^  The  efiect  of  pubUeity  is  equally  import* 
ant  in  regard  to  the  Jury. 

Their  exposure  to  public  view  and  observation 
secureb,  in  that  respectable  body,  that  steady  atten- 
tion,  which  is  not  only  essential  to  the  ^>peaimnce9 
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but  to  the  reality  of  justice  $  and  it  is  not  unim- 
portant to  remark)  that  this  solemnity  of  conduct  re- 
flects again  on  the  surrounding  audience,  and  secures 
in  those  who  compose  it  a  knowledge  of  the  dutjr 
and  the  same  attention  and  decorum  when  they 
come  to  be  Jurymen. 

The  justice  which  they  do^  al  I  have  already  ob- 
served) is  the  subject  of  consideration  by  as  many  as 
the  Court  wiU  admit ;  the  report  of  those  present  at 
a  trial  goes  forth  to  the  public  at  large^  and  the  ver- 
dicts of  Jniymen  are  secured  to  be  just,  by  the  cer- 
tainty that  they  must  undergo  the  scrutiny  of  the 
whole  extended  and  watchful  community. 

The  evidence  of  which  they  have  to  judge  is,  owing 
to  pMicUjft  and  to  the  formation  of  the  Court,  go« 
veraed  by  rules  which  are  calculated  to  exclude 
fidsdioodt  and  to  secure  the  testimony  of  truth. 

The  introduction  of  a  well  regulated  law  of  evi- 
dence is  a  most  important  result  of  trial  by  Jury.  In 
order  to  exclude  all  evidence  firom  the  hearing  of 
the  Jury,  which,  from  its  nature,  may  be  false,  and 
make  an  undue  impression,  the  Judges  are  called 
upon  publicly  to  decide  upon  the  admissibility  of 
witnesses,  and  upon  all  questions  of  competency,  as 
contradistinguished  from  those  of  credibility.  Thb 
they  do  publicly  upon  the  argument  of  counsel ;  and 
here,  again,  the  litigants  are  secured  in  a  due  and 
certain  administration  of  justice  in  matter  of  fact. 

This  is  a  result  only  attainable  by  this  institution^ 
where  there  is  authority  and  learning  to  decide,  and 
a  cause  for  decision.  It  is  this  which  leads  to  the 
exclusion  of  hearsay,  and  of  all  those  circumstances 
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in  proof,  where  the  fact  may  be  fidfie^  and  yet  the 
witness  be  correctly  honest,  as  well  as  to  all  the  eit- 
elusions  of  testimony  arising  out  of  the  various  mo** 
difications  of  interest  or  concern  in  the  cause,  or  in 
the  question  or  connection  with  the  patties. 

Thirdly^  As  to  the  Bar,  this  institution  wiH  hare 
its  just  and  beneficial  influence. 

When  I  refer  to  that  most  respectable  body,  the 
Bar  of  Scotland,  I  may  safely  and  justly  etilarge 
upon  their  great  learning,  their  integrity,  theit  elo* 
quence,  and  other  high  attainments ;  and,  above  all, 
I  can  rely  on  the  most  rigid  honour  and  pure  cor^ 
rectness  of  their  practice  in  their  profe^ion.  Yet^ 
great  as  the  learning  and  eloquence  is  which  they 
bring  into  the  hitherto  ordinary  practice  of  their 
profession,  the  public  and  immediate  e£fbrts  which 
they  will  have  to  make  in  this  tribunal,  cannot  fiiil 
to  afford  a  new  scene  for  tbeir  eloquence. 

In  guiding  the  course  of  justice,  the  Judges  wiil 
derive  assistance  from  counsel,  while  the  system  of 
trial  by  Jury  will  give  new  occasions  to  the  Bar  of 
Scotland  for  acute  and  masterly  discussion,  by  watch- ' 
ing  and  seizing  circumstances  and  emergencies  as 
they  arise,  as  well  as  by  previously  preparing  them- 
selves upon  the  important  features  of  the  case ;  and 
thus  these  new  opportunities  for  the  display  of  con* 
duct  and  address,  by  training  them  to  h.  mode  of 
exertion  to  which  they  have  not  been  accustomed, 
will  give  new  scope  and  enlargement  to  their  profes- 
sional talents,  and  render  them  still  more  useful  mi- 
nisters of  justice  in  all  the  branches  of  their  practice. 

Fourthly^  But,  above  all,  publicity  is  important,  m 
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tttlation  to  the  Judges  who  preskle^ui  regnkting 
and  preterriog  correct  what  I  have  called  iheper^ 
manent  part  of  the  tribunaL  This  happy  composi- 
tion in  judicature,  when  the  fanctioiis  are  publicly 
and  op^y  dischaiy^,  invigorates  all  the  good  qna- 
Kties  of  the  judicial  character  of  the  permanent 
Judge,  and  corrects  all  the  defects  to  whidi  that  cha- 
iaacter  is  prone. 

On  the  Bench  we  must  call  to  aid  temper,  fop- 
bearance^  attention,  circumspection,  and  firmness  In 
fenning  opinions,  a  readiness  in  reconsidering  them, 
no  pertinacious  adherence  to  first  thoughts,  and  yet 
a  decttion  calcufaited  to  enforce  well  considered  views, 
f^tandf  above  all,  in  this  seat,  where  justice  is  to  be 
distributed  at  one  sitting,  and  within  a  period  to  be 
aacasured  by  the  strength  of  man,  dispatch  must  com- 
bine  with  deliberation,  readiness  of  thought  w'ith  cor- 
reetaess  of  opinion. 

Our  duties  as  Judges  mre  to  be  performed  before 
«  judidotts  public,  deeply  interested  in  the  justice 
which  is  to  be  dispensed,  and  before  a  critical  and 
enl^iaened  bar,  ready  to  dissemroate  with  freedom, 
as  they  cyoght,  their  opinions  of  our  errors,  but 
equally  feady  to  do  justice  to  our  motives,  and  to  be- 
stow Uie  just  reward  of  praise  when  we  are  right  and 
correct* 

The  error  to  which  a  CSoiirt,  composed  of  a  single 
Judge,  is  liable,  is  perhaps  an  overweening  setf- 
willedness  $  this  is  corrected  here  by  the  discharge 
of  the  function  publicly  with  the  aid  of  a  Jury.  The 
fteeessi^  of  attending  to  every  point  for  their  in«^ 
&rmation,'*-'A  necessary  compliance   with  those 
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modes  of  conduct  which  interdiange  of  thought  re- 
qaires  and  begets, — The  necessity  upon  the  part  of 
the  Judge  of  weighing  well  what  he  is  pablidy  to 
import  to  others, — The  controlliog  effect  of  having 
to  decide  on  the  spot,  secures  against  such  self- 
willedness. 

The  error  into  which  the  Juc^es  of  a  Court  com- 
posed of  several  is  apt  to  fall,  is  carelessness,  the  re- 
sult of  trusting  to  the  efforts  of  his  fellow  Judges. 
The  public  effort  and  the  duty  to  impart  all  that 
passes,  and  all  his  views  of  it  to  others,  on  the  spot, 
and  at  the  moment,  proves  a  sure  antidote  to  this 
propensity  in  die  Judges  of  a  tribunal  of  several. 

Thus  it  may  be  taid  that  the  well  dcnng  of  the 
permanent  tribunal  is  secured,  and  the  administra* 
tion  of  justice  in  matters  of  fact  (that  extensive  and 
ever  varying  source  of  litigation)  is  better  regulated 
by  this  contrivance  of  trial  by  Jury^  than  by  any 
that  the  wit  of  man  has  ever  yet  devised. 

Such  are  the  leading  features  of  this  institution,  of 
which  we  are  now  to  make  an  experiment  in  this 
country,  always,  as  I  have  said  in  the  outset,  anxious- 
ly attending  to  this,  that  we  are  not  to  interfere  with 
any  fixed  rule,  or  with  any  part  of  the  system  of  the 
municipal  law  of  Scotland,  and  that  we  are  only  to 
try  such  issues  as  the  Divisions  of  the  G>urt  of  Ses* 
sion  shall  think  it  right  in  their  discretion  to  send 
here. 

These,  it  may  be  material  to  observe,  wiU  be  of 
the  following  description : 

Istf  Cases  where  the  issue  may  comprise  both  the 
injury  and  recompence  or  damages. 
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tif  Gases  in  which  the  Court  of  Session,  or  Lord 
Ordinary,  having  decided  as  to  the  injury,  refer  the 
damages  to  be  assessed  by  a  Jury. 

Sd^  Cases  in  which  no  damages  are  sought,  bnt 
where  the  verdict  will  embrace  the  full  considera* 
tion  of  the  case,  and  present  to  the  Court  which 
directs  the  issue  in  special  findings,  or  a  special  ver* 
diet,  clear  grounds  for  pronouncing  a  judgment  on 
the  law. 

Lastly  f  Cases  where  the  Court  of  Session  or  Lord 
QnUnaiy  wishes  for  information  by  the  verdict  of  a 
Jury  to  inform  its  understanding,  so  as  to  enable  it 
to  pronounce  a  judgment  upon  the  law. 

The  case  about  to  be  tried  is  of  the  description 
last  mentioned ;  and  in  it^  and  in  all  cases,  it  will  be 
easy  to  dear  away  difficulties.' 

In  the  first  place,  allow  me  to  observe,  more  par- 
ticnlarfy  addressing  myself  to  you.  Gentlemen  who 
are  assembled  to  serve  on  this  Jury,  that  our  inqui- 
ries here  are  not  into  hidden  and  occult  acts  of 
crime,  where  the  discovery  of  truth  may  often  be  inn 
volved  in  intricacy  and  difficulty,  and  in  doubtful 
testimony,  from  the  very  nature  of  the  acts.  We 
shall  have  to  deal  here  with  the  open  acts  and 
transactions  of  men  in  the  ordinary  affairs  of  life, 
and  intercourse  of  the  world.  In  such  transac- 
tions, when  examined  into  in  open  Court,  (seeing 
and  judging  of  the  witnesses,  whose  examina- 
tions will  be  conducted,  with  all  the  foices  against 
the  admitting  falsehood,  and  all  the  securities  for  ob- 
taining truth,  which  a  well  regulated  law  of  evidence 
affords ;  with  a  tribunal  judging  from  their  own  just 


and  banest  iinpressjoiis»  luacoiilainioatad  bj  ioler- 
€0ur8e»  or  the  6xtf  aneous  aod  interested  opinions  of 
otherst  and  only  infiiienced  by  the  detailed,  explain- 
ed»  and  fully  delivered  opinion  of  the  presiding 
Judged  tbere  is  nothing  likely  to  happen  but  an  easy 
solution  in  every  case*  But  when  there  does  occur 
prevarication,  or  oontradict<»7  testimony,  that 
worldly  sense,  and  intercourse  with  mankind  whick 
those  composing  Juries  possess,  and  which  affi>rds, 
perhaps,  a  better  power  of  extrication  than  the 
learning  of  more  retired  men,  will  never  ftil  to  dt'^ 
rect  you ;  while  the  Court  has  it  in  its  power,  aocoid* 
ing  to  the  nature  of  the  ease^  to  relieve  from  aD 
diiBiculties,  by  directing  a  special  verdict,  or  a  ver* 
diet  specially  finding  the  result  of  the  evideooe,  and 
returning  them  to  the  Directfog  Tribunal  |  so  that 
that  Court  from  whick  the  issue  comes  will  always 
attain,  what  it  wants,  the  best  possihle  inforralttioB 
of  the  fiiot  on  whidi  to  groiuid  its  judgment  in  mat- 
ter of  law. 

The  case  for  trial  will  soon  afibrd  a  practicd  in- 
stance of  what  I  here  state }  and  I  trust,  by  its  event 
it  will  show,  though,  from  the  great  number  of  wit* 
nesses,  it  must  be  long,  that  in  less  than  tweke 
hours  we  shall  accomplish,  to  satisbction,  that  which 
woidd  not  have  been  attained,  in  die  ordinary 
course^  in  twelve  months-^that  we  shall,  by  our  la* 
hour  of  twdve  hours,  put  an  end  to  aH  litigaftion  in 
this  cause  (  while  the  other  course  would,  at  the  end 
of  twelve  months,  only  give  a  oommencement  to  li- 
tigatiOBf  with  a  power  to  a  litigious  spirit  to  oon« 
tinue  it  to^  years  to  come. 
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If  this  experiment  is  succenfiilt  and  I  angwr  8aii« 
gujoely  of  it,  although^  as  in  all  experimentSy  failure 
may  be  expected  at  first,  there  will  be  attained  for 
diis  country  tbose  great  objects  of  josticoi  certainfyi 
sati^ution^  diBpakkj  and  ^Aeapness  :  and  with  this 
I  m%ht  concludoi 

I  canoott  however,  refrain  from  observing  to  yoUf 
that  I  angur  success  to  the  experiment  most  peculi* 
ariy,  and  with  most  certain  hope,  when  I  consider 
that  the  t:amal  triboaal,  as  I  iiave  denominated  the 
Jury,  is  to  be  derived  from  the  body  of  the  people  of 
Scotland,  distinguished  for  good  education,  for  a 
most  correct  morality^  for  a  love  of  justice,  for  eat- 
tended  information,  and  for  a  pure  religious  persua^ 
aion. 

I  trust  and  hope,  with  unfeigned  anxiety,  that  I 
mi^  be  able  in  n^  person  to  bring  to  the  aid  of  this 
most  important  experiment  Ae  qualities  requisite  to 
its  success.  But  when  I  reflect  that  thou^  I  have, 
during  nSL  my  professional  lifei  been  accustomed  to 
Courts  thus  administering  justice,  that  I  have  never 
yet  dispensed  it«— that,  from  being  a  critic  on  the 
acts  of  others  in  that  awful  station,  I  am  now  myself 
to  be  the  sulgect  of  observation  and  remark,  I  can- 
not but  be  full  of  anxiety  and  apprehension,  in  hav« 
ing  the  interests  and  prosperity  of  my  fellow-sulgects 
submitted  to  my  nntried  judicial  faculties. 

In  tins  situation,  new  to  me,  and  new  in  Ae  judi* 
cial  jurisprudence  of  Scotland,  I  derive  comfort 
when  I  look  to  my  learned  brethren  on  each  side  of 
me,  who  add  to  deep  learning  and  a  knowledge  of 
mankind,  high  faculties  and  practice  established  in 
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the  opinion  of  an  approving  publiC)  in  the  dispenso^ 
tion  of  justice. 

When  t  look  before  me  to  the  bar,  I  derive  com- 
fort from  the  certainty  that  I  am  to  be  enlightened 
in  the  seat  of  justice  by  their  learning  and  their 
eloquence,  and  that  I  am  sure  to  receive  comfort 
from  their  urbanity,  and  from  the  mildness  of  their 
observations  on  my  first  exertions. 

When  I  look  to  the  Jury  now  assembled,  and  the 
succession  of  such  a  class  of  men  to  discharge  this 
duty,  there  again  I  derive  comfort,  and  feel  con- 
vinced that  their  anxiety  to  do  justice,  and  their 
steady  attention  to  every  case,  will  secure  against  any 
bad  effects  from  my  want  of  experience  or  incapa- 
city. 

If  I  should  prove  at  all  a  serviceable  instrument 
in  giving  success  to  this  important  measure  of  jus- 
tice, while  I  live  I  shall  enjoy  the  comforting  reflec- 
tion, that  my  early  education  in  Scotland,  and  my 
recent  habits,  have  preserved  unabated,  through 
life,  my  devoted  attachments  to  its  interests  and  its 
people,  and  has  made  the  high  station  to  which  I 
have  been  graciously  advanced  an  object  of  my  most 
ardent  desire.  I  will  conclude,  therefore,  with  the 
anxious  hope,  that  it  may  be  inscribed  with  truth 
upon  my  tomb,  that  the  experiment  has  proved  suc- 
cessful, and  that  I  have  not  been  useless  in  the  ac- 
complishment of  this  mighty  benefit  to  my  native 
land. 
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THE  JURY  COURT. 


THE  THmKK  LOftDS  COMMI8IIQirCH8. 


Rabbubk  and  Others  v.  Ksmlti  and  Othersr*         isle. 

Jaaaarf  M. 

1  HIS  wag  a  suqienston  and  interdict  at  the  in-   a  tteanMi. 
stance  of  Mr  Raeburn,  and  other  heritors  in  g^^/j^*"""* 

pityrcQ  con* 

the  neighbourhood  of  Stockbridge,  and  dso  of  •taction, 
a  numbdr  of  the  feuara  in  Great  King  Street^  cke^^.^w 
to  prevent  Mr  Kedslie  using  a  steam-engine,   fJuSStl? 
on  the  ground  that  it  was  a  nuisdiice,  and  a  jt^n^ut  to  pro* 
novum  opus.  '^**^' 

Dbfsnce.-— The  engine  is  of  an  improved 
conatmction»  and  not  a  nuisance  in  itself;  ncr 
would  it  be  one  in  such  a  situation^  though  it 
were  not  so  constructed. 

A 


I  CASES  TRIED  IN  Jan.  Sfi, 

Raebu&n,&c.       In  the  Court  of  Session,  the  pursuers  com- 
KzDSLiB,  &c.    plained  of  the  engine  as  a  nuisance  attended 

with  intolerable  discomfort,  and  productive  of 
great  injury  to  their  property,  as  placed  not  in 
a  situation  **  appropriated  to  manufactures, '^ 
or  '*  debased  by  nuisances,"  but  in  the  imme« 
diate  vicinity  of  the  New  Town,  to  the  com- 
pletion of  which  it  must  absolutely  put  a 
stop.    > 

They  stated,  that  some  of  them  had  been  led 
to  believe  that  this  engine  would  be  quite  in- 
offensive, but  when  they  found  the  quantity  of 
smoke  issuing  from  it,  they  wrote  to  Mr  Keds- 
lie  that  they  were  persuaded  the  engine  was 
much  more  offensive  than  he  had  expected,  and 
tnistdd  iie  would  stop  it  tall  he  had  consulted 
with  men  'of  icieneef  and  made  the  necesaary 
improveaientSy  as  it  was  impossible  for  them  to 
aubmit  to  a  nuisance  so  grrievous ;  but  they 
were  willing  to  give  him  as  litde  trouble  as 
possible,  if  he  would  improve  the  engine. 

Mr  Kedslie  admitted  that  at  first  there  had 
been  a  great  deal  of  smoke,  owing  to  the  igno- 
lance  of  the  man  who  supplied  the  engine  with 
fiielr  but  that  it  was  now  diminished  by  a  half, 
and  would  be  still  more  so  as  they  became 
better  acquainted  with  it }  that  it  was  one  of 
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die  belt  construodon  i  And  that  if  any  hn-  RAcifttTtNtate. 
provementfl  could  be  wggeated^  he  would  adopt  Kedslic,  &c. 
them* 

After  hearing  counsel  on  the  case,  the  Lord 
Ordinary  appointed  the  eotnplainers  to  giro  in 
a  condescendence,  which  was  followed  by  an-, 
swers,  and  these  being  revised  and  amended^ 
and  the  Court  baring  decided  that  thii^  was  a 
proper  case  to  be  sent  to  a  Jury,  they  approved 
of  the  following 

IS817B8. 

««  Whether  Mr  KedsKe,  the  chai^r,  did,  hi 
^<  the  course  of  the  year  1814,  in  the  villi^ 
**  of  Stockbridge,  erect  a  building  containing  a 
<<  steatn«engine,  the  ainoke  or  exhalations  from 
**  which  are  or  may  be  injurious  to  the  health, 
^<  or  eomlbrts,  or  property  o£  the  possessors  of 
^'  the  houses  and  gardens  opon  the  property  of 
<^  the  suspenders,  in  the  neighbourhood  of  the 
*<  aaid  steam-engine,  and  are  or  may  be  likewise 
^'  injurious  to  the  said  prt^rty  of  the  suspiend- 
"  ers,  and  in  what  respeet,  and  to  what  ex« 
•*  tent  ?  And, 

<<  Whether,  according  to  the  averment  of 
<*  the  charger,  machinery,  ov  other  means,  can 
<<  ht  a^^plied,  which  will  render  the  madke  and 
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RABBURNy&G.   «  exhalations  from  the  said  steam-engine  in- 
Xjbdslib,  &c.    **  noxious^  and  what  these  means  are  ?'* 

The  pursuers  called  a  number  of  witnesses, 
who  swore  that  they  had  seen  volumes  of  smoke 
issuing  from  the  ei^ine;  that  the  ur  was 
sometimes  darkened  by  it,  and  they  saw  par- 
ticles of  soot  fidling  on  their  clothes*  Some  of 
those  living  in  the  neighbourhood  stated,  that 
they  had  been  under  the  necessity  of  closing 
their  windows  to  exclude  the  smoke  j  a  garden- 
er had  his  hothouse  filled  with  it  on  one  occa- 
sion, but  admitted,  that  no  objection  had  been 
made  to  his  fruit,  and  that  he  had  got  a  premi- 
um for  flowers.  Mr  Raebum's  servant  sWore 
that  Mrs  Raebum  had  found  fault  with  him  for 
leaving  the  window  open,  as  the  furniture  was 
spoiled  by  the  soot ;  and  the  female  servants 
stated,  that  they  sometimes  had  occasion  to 
wash  a  secopd  time,  linen  laid  on  the  green. 

,  On  the  other  hand,  it  was  proved  that  this 
engine  was  of.  the  most  approved  construction. 
Mr  Professor  Leslie  and  the  engineer  were 
doubtful  of  proposing  any  alteration,  and  stat- 
ed, that,  if  properly  managed,  there  ought  to 
be  very  little  smoke.  A  great  many  witnesses 
having  property,  or  residing  at  or  near  Stock- 
bridge,  swore  that  the  engine  was  not  injurious 
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to  their  oomfort,  health,  or  property.    A  num-   RAiBuaMg&c. 

ber  of  washerwomen  live  at  Stockbridge,  who    KfiosLii,  &c. 

proved  that  they  suffered  no  inconvenience  from 

the  engine ;  and  one  of  them  swore  that  she 

had  seen  particles  of  soot  falling  on  the  lioen, 

but  that  the  same  had  happened  before  the 

engine  "was  erected,  and  that  she  did  not  know 

any  difference  since ;  and  a  dyer  of  silk  proved 

that  it  had  not  done  any  hurt  to  the  silk  when 

hung  out  to  dry.   It  was  also  proved  that  some 

of  the  witnesses  for  the  pursuer  lived  as  near^ 

or  nearer,  other  erections  equally  noxious. 

Grant,  in  opening  the  case  for  the  pursuer^ 
and  G.  J.  Bell  for  him  in  reply,  contended, 
That  the  engine  was  a  substantial,  not  an  ima<- 
ginary  grievance  ;  that  it  was  injurious  to  the 
property,  &c.  of  the  neighbours  ;  and  though, 
at  nresent,^it»was  only  used  to  work  the  mill 
^  ^  was  i  scarcity  of  water,  yet  it 
^  ^     <rwards  5e  applied  to  other  purposes. 

>  ^^       \  they  kad  no  interest  in  the  second 

.  ^new  w 

issuev,  ' 

J^JB^^  foi"  the  defender,  contended.  That 
Steckbridgi^  was  a  suburb  of  Edinburgh;  and 
liable  to  all  the  inconvenience  of  a  suburb  of  a 
great  city ;  that,  being  on  a  lower  level,  it  natii« 
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R4BBURii,fte.  rally  eoald. not  be  a  pleasant  reaidence;  that 
KidslTb,  &c    there  were  in  it  smithies,  ovens,  a  boiliug^houae» 

and  near  it  a  skinnery  and  two  distilleries,  any 
one  of  them  sending  out  more  noxious  vapour  in 
an  hour  than  this  engine  does  in  a  day ;  that  the 
defender  Kedslie  lives  nearest  this  engine  ;  and 
that  the  witnesses  for  the  pursuer  had  mis- 
taken the  smoke  cf  the  other  works  for  that 
of  the  engine.  To  entitle  the  pursuers  to  a 
verdict,  it  was  net  enough  to  prove  the  engine 
injurious  to  their  property,  they  must  prove  it 
to  be  8D  to  a  great  d^ee.  The  jury  were 
not  entitled  to  find  nuisance  or  not,  but  they 
OttglA  tp  go  es  fiur  as  possible  in  settling  the 
point  in  dispute  ;  that»  if  they  found  ibr  the 
defender,  it  would  be  unnecessary  to  go  into 
drtail,  but  if  for  the  pursuer,  then  they  must 
determine  tlie  extent;  and  perhaps  the  best 
way  would  be  to  take  so  many  iuim^mon^hjm- 
neys  as  the  measure. 

The  Lord  Chief  CoMMiasiONER,  after  the^ 
evidence  was  closed,  congratuktted  the  jiu^y  on 
the  satisfactory  manner  in  which  the  jg^roceed- 
ings  had  been  conducted  in  this  first^Hrial,  and 
stated,  that,  though  they  oould  not  tind  whether 
m  law  this  was  a  nuisance^  yet  if  they  were  of 
opinion  that  the  piunsuer  had  not  made  out  iiis 
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cawi  then  they  might  Begntiye  tj^e  mm  aeot }.  mswm^&a 
w  if  they  prefefre^  they  inight  return  flipec^  K«i«Mft«te. 
fbidii^  on  the  dAfl^i:eiit  parta  of  the  ifisueu 
. .  CwRSel  have  fairly  stated^  that  k  i*  iK)t. 
every  degree  of  buft  to  the  property  th«t  would 
ealotle  the  puruer^  to  a  verdiet,  but  that  the 
iajufy  most  he  oiaterial.  The  jury  miiat;  eeci* 
aidef  wheth^  thia  dqgrte  qS  injury  hat  becoa 
ptoved* 

Hia  Lordship  then:  siuds  That  a9  tQthe  time 
of  eteotiei)  of  the  engim  the^  rettvri  hf  the 
Juvy  viiiflt  be  in  the  affirmiitiite,->^th9i;  the  al- 
1^^  ii^ury  to  health  waa  abandoae^^^that  in 
interpreting  the  terms  of  the  issue  the  jury 
would  understand  that  **  comforts''  meant  com- 
fit of  livingt  and  that  injury  to  property  in  the 
fint  part  of  thfi  icRiue  meant  pbysieal  iajury  d<^e 
to  furniture,  &o«  i,  s^id*  iu  the  second  part  it 
meant  the  wpposed  deteifiofatiqa  of  the  pfo« 
perty  in  the  neighbourhood.  He  then  proceed- 
ed to  describe  the  evidence  given,  but  he  would 
say  nothing  of  the  extent  of  the  injury  till  he 
knew  whether  they  were  of  opinion  that  the 
engine  was  injurious.  • 

He  meant  no  reflection  on  the  pursuer's 
counsel,  but  could  not  fail  to  observe,  that  the 
person  who  showed  the  engine  to  those  of  the 
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RABBv&ir,  fte.  jury  who  had  the  view,  *  though  a  material  wit* 
Kbdslib,  kc    Bess,  was  not  called.  After  stating  the  evidence 

of  the  other  witnesses,  his  Lordship  said,  that 
though  in  general  evidence  is  to  be  weighed,  ra- 
ther than  numbered,  it  is  difficult  in  this  case  to 
withstand  the  number  of  witnesses  brought  for- 
ward on  the  part  of  the  defender,  especially 
when  it  is  considered  that  most  of  them  have  a 
material  interest  to  put  down  this  engine  if  it 
is  really  hurtful.  Though  not  wishing  to  en- 
croach on  the  province  of  the  jury,  it  may  be  a 
satisfaction  to  them  to  know,  that  the  Court 
do  not  think  the  pursuers  have  madjs  out  their 
case* 

The  jury  '*  Find  that  the  steam-engine  was 
<^  erected  by  the  charger  in  the  course  of  the 
^  year  1814,  and  return  a  verdict  negative  as 
^  to  all  the  other  parts  of  the  issue/' 

G.  J.  Bdlp  Grant,  and  Coclbum,  for  the  Pursuers. 
Fontftht  Jeffrejff  and  Cuningkame^  for  the  Defenders, 
(Agentfy  Japiet  Pedte^  w.  8»  and  Jrnnet  Greig,  w.  8.) 


*  In  this  cue,  the  Jury  had  41  view  io  terms  of  the  act  95.^ 

qpo,  in.  c  48,  §  S9. 
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8ETT0N  V.  sexton's  TRUSTEES.  «  ,^  "'*• 

FebruiiySii 

Xhis  was  a  reduction  and  improbation  of  a  TherabKnp- 
trost-dispontion  and  deed  of  settlement  by  the   strunienury* 
late  Adam  Setton,  of  the  Glasgow  and  Dum-   SS  wriSI? 
barton  GlassworL  ^y  »  ^«ji. 

Several  grounds  of  reduction  were  stated;   thewitnew 
the  fifth  was^  that  the  name  of  Mary  Johnston,   [heprnirfotmd 
one  of  the  instrumentary  witnesses;  was  a  for-   "**/  *  ?^""* 
gery.  Lord  Gillies,  Ordinary,  appointed  parties 
to  give  in  articles  improbatory  and  approbatory, 
in  order  to  a  proof  of  that  ground  ;  reserving 
consideration  of  the  odiers,  imd  of  the  pursuer's 
title  to  pursue.     When  given  in,  his  Lordship 
held  these  as  a  condescendence  and  answers ; 
and  after  reporting  to  the  Court,  approved  of 
the  following 

ISSUE. 

"Whether  the  name  of  Mary  Johnston^ 
"  subscribed  as  an  instrumentary  witness  to  a 
"  writing  produced  in  this  cause,  and  entitled, 
"  Disposition  and  Deed  of  Settlement  by  Mr 
"  Adam  Setton ;  and  purporting  to  have  been 
"  executed  at  Glasgow,  on  the  4th  day  of 
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Sbtton       €i  March  1814,  is  a  forgery,  or  the  true  and 
Setton's       ^'  genuine  subscription  and  proper  handwriting 
"  of  the  said  Mary  Johnston  ?  " 

Maclean,  one  of  the  instrumentary  witnesses, 
was  a  clerk  in  the  glasswork,  and  it  appeared 
from  his  deposition^  that»  .^ter  suhsaibing  his 
own  name  as  one  witne^  to  the  deed,  Mary 
Johnston,  Settoiu's  servant,  was  called  in  as  the 
other.  As  she  was  not  in  the  habit  of  writing, 
it  appeared  from  his  depositioQ.  that  he  wrote 
the  woids  *\  Mary  Johnston,  witness,'*  while 
she  touched  the  pen  in  token  of  approbation. 

Mary  Johnston,  when  called  as  a  witness  at 
the  trial,  stated,  thsJb,  with  assistance,  she  sign* 
ed  the  deed  in  question,  but  did  not  recdlect 
whose  hand  was  next  the  paper  when  she  s^ned. 
She  did  so  to  please  Mr  &  then  very  iU,  and 
Maclean  said  none  could  object  as  she  did  iM>t. 

Being  caUed  on  to  write  her  name  in  Court, 
it  was  objected  that  she  might  not  be  able  to 
vmte  in  such  a  situation ;  but  the  Lord  Chief 
Commissioner  said,  this  is  not  a  valid  reason 
fog:  excluding  the  experiment,  but  may  be  mat- 
ter of  observation  for  the  counsel  to  the  jury. 


It  it  compe-  The  pursuer  offered  m  evidence  the  depose 

tent,  in  a  Re- 
duction and  ImprobitiaD,  to na4  tallie  Jury  tke depoiition  o£»  wilatsi  cxaannfld 
on  commisnon. 
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tion  of  Madean,  who,  on  aceomit  of  bfid  bealtli^       Sbttoit 
had  been  examined  on  commissicm  at  Glasgow;       Se-nroN't 

T&USTB8S. 

Mwcr&ff  objected.     It  19  m  all  cases  a  dft?; 

1.  .  ^     1  !•  ^  1  Stair,  IV.  «o, 

licate  matter  to  lay  a  proof  tajcen  on  comnais-  ss. 
sion  before  a  jury.     In  a  reduction  and  impro-)  c^of  Sm!^l 
bation,  it  is  incompetent     Tl^e  Court  of  S&s*   ^^^'    , 
fflon  would  not  ha^e  granted  a  cominission,  as. . 
tbe  action  contains  conchuiMs  of  a  criminal 
nature.     The  answers  of  the  Witness  may  si^h«* 
ject  }um  to  a  criminal  prosecution*    The  pur- 
suer ought  to  delay  his  case  ti|l  the  witile^s  ror 
GOTers. 


Lord  Chief  CoM]inasiON£R~-It  is  ibr  t}i9 
interest  of  litigantsi  that»  in  some  in8|aaCQ9» 
the  Court  should  grant  commissions  to  e^wnina 
witnesses  on  interrogatories.  This  is  done^ 
not  aa  the  best  mode  of  examiniBg,  but  aa  t)ie 
best  thA  can  be  empleyfcd  in  the  circumstances 
of  the  case.  Here  the  Commission  wais^at  fi|«t 
refiisedt  the  affidavit  not  stating  the  illness  of 
the  witness  to  be  of  a  pemaaiient  nature  }  butt 
on  a  certificate  to  tliat  effect,  Lord  FitmiUy 
Boost  property  granted  the'  commisaioft..  It  is 
not,  therefore,  a  case  in  which  4he  trial  >hpuld 
be  put  off,  in  hope  of  the  recovery  of  the  wit- 
ness, SB  it  ia  proved^  and  ncft  qontradicti^dy  lihat 
his  iUnesa  is  of  a  permanexit  ly^ture*    X^^e 
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Feb.  24, 


Settom 

v. 

SbttOn's 

Tru8tbes» 


other  witnesses  might  die>  or  come  into  a  sitaa- 
tion  that  required  their  exatnination  on  commis- 
sion. The  pursuer,  in  bringing  on  his  case,  has 
done  no  more  than  he  was  fully  entitled  to  do. 

The  objection,  that  ^  map  is  not  bound  to 
criminate  himself,  is  personal. to  the  witness. 
The  commissioner  would  inform  hhh  on  this 
>9ubject.  It  is  an  objection  to  his  evidence  be- 
ing taken,  if  he  makes  the  objection,  not  to  its 
being  read,  if  it  is  given. 

The  examination  of  witnesses  in  prcBserUia 
must,  I  conceive,  in  the  other  Court,  be  regu- 
lated by  circumstances,  and  I  have  no  .doubt 
that  they  would  grant  a  commission  if  a  certi- 
ficate was  produced  to  them,  stating  a  witness 
to  be  unable  to  attend,  and  his  illnessix)  be  of 
a  permanent  nature. 


Lord  Pitmilly,— I  entirely  c<mcur  in  this 
opinion.  In  the  Cou^  of  Session*  I  would 
grant  a  commission  if  it  was  made  out  that  the 
witness  could  not  attend.  Every  evil  must 
have  a  remedy  ;  and  if  I  am  saiislSed  that  the 
witness  cannot  be  brought  into  Court,  I  must 
grant  commission,  because  injustice  would  be 
done  by  refusing  it. 


speech 


Croobietnd  Cranstoun^  in  his  openini 

Pickeot  V.  t       ^ 

Crofbie,  Njv.  SQ,  1749.  M.  16S14.  Pringle  v.  KeilUFeb.  1785»  M.  16110.    Ro- 

bettson  v.  Young,  Otc  20^  1744.  Falconer  v.  Arbuthnot  and  Others,  Jin.  9, 
1751,  M.  16817. 
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pursuer,  said  lie  would  prove  that  the  hand  of 
the  witeess  hdd  been  led,  do  that  this  was  not 
her  ngnatujne,  (Crosbie,  &c.)  and  he  cited  many 
easf^  where  theparttfhfid  been  assisted  in  sub* 
.bribing  his  name,  and  the  deeds  were  set  aside. 
The  present  case  is  much  stronger,  as  there  is 
a  choice  of  persons  who  may  be  witnesses. 


SSTTON 

Setton*« 
Trusties. 


Mofncrdff  argued,  for  the  defender.  That 
the  cases  mentioned  on  the  other  side  were  de« 
cided  on  the  principle  that  the  law  had  pointed 
out  a  mode  of  rendering  a  deed  valid,  when 
the  piuty.  could  not  write.  The  question  here 
is  not  whether  tl^e^  deed  is  valid,  but,  is  this 
Mary  Johnston's  subscription  ?  and  she  swears 
that  she  wrote  it  with  assistance.  He  then 
mentioned  a  number  of  instances  in  which  the 
degree  of  assistance  would  not  render  the  writ- 
ing invalid. 


U81,  c  s« 


Lord  Chief  Commts^ion£r.— In  this  issue 
the  term  feigery  does  not  mean  the  criminal 
act  of  foi^ng  another  person's  signature,  but 
whether  it  is  such  a  fabrication  as  to  render  the 
signature  not  the  true  and  genuine  subscription 
of  Mary  Johnston. '  If,  therefore,  you  think  it 
made  out  that  it  is  not  the  genuine  subscrip- 
tion, you  will  find  so. 
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F(h.ti, 


SlTTOM 

If, 

Settoh'8 

Trustees. 


Mary  Johnston  is  a  respectable  and  honest 
witness.  She  says  she  had  lons^  given  over  writ* 
ing  her  name,  and  the  other  witness  in  substance 
-gives  the  same  account.  If  you  compare  Mac- 
lean's subscription  with  the  words  Mary  John- 
ston,  you  will  find  they  are  written  by  the  same 
hand»  with  the  difference  occasioned  by  her 
touching  the  pen  at  the  time  he  wrote  her 
name.  If  you  compare  this  with  what  she 
wrote  in  Court,  you  can  only  come  to  one  con- 
clusion. She  does  not  recollect  how  she  held 
the  pen,  but  Maclean  swears  that  he  wrote  the 
words,  and  she  touched  the  pen  in  token  of 
giving  her  consent.  This  is  positive  testimo- 
ny, in  opposition  to  her  want  of  recollection, 
and  seems  to  me  to  establish  the  writing  to  be 
that  of  Maclean,  and  not  of  Mary  Johnston* 


The  Jury  found,  "  That  the  subscription 
*^  Mary  Johnston,  adhibited  to  the  deed  refer- 
**  red  to  in  the  issue,  is  not  the  true  and  genu- 
**  ine  subscription,  and  proper  hand-writing,  of 
^^  the  said  Mary  Johnston.'* 

Cmmiimn  and  Henderson  for  the  Pursuer. 
Moncre^fot  the  Defender. 

(Agents,  James  SmaiU  and  John  Tfuir(mm.\ 


leitf. 
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PRESENT, 
LOJlfiS  CHIEV  COMMISSIOWEB  AND  PtTlCTLLt. 


1816, 


HysLOP  V.  StAIO.  Mtrch  it. 


J^His  was  an  action  of  damages,  for  defama-  Damages  found 
tion,  sending  a  challenge  to  fight,  assault,  and  famation,  && 
threatened  battery. 

Defence. — The  pursuer's  character  justified 
the  terms  applied  to  him.  No  challenge  was 
sent,  but  if  it  had,  it  does  not  entitle  the  party 
to  claim  damages. 

The  pursuer,  who  is  tacksman  of  the  mill  of 
Dumfries,  wrote  to  Mr  Staig,  the  defender's 
father,  urging  him  to  use  his  i^uence  with 
the  town  council  to  have  his  mills  employed  in 
raising  water  to  supply  the  town.  He  also 
procured  a  meeting  of  the  inhabitants  on  the 
same  sulgect.  At  this  meeting  Colonel  De 
Peyster  presided,  and  sent  to  Provost  Gass  a 
copy  of  the  resolutions  adopted.  In  his  answer^ 
the  Provost  said,  that,  as  the  letter  bore  the 
name  of  a  respectable  person,  he  condescend- 
ed  to  answer  it,  but  that  the  meeting  had  been 
misled  by  an  interested  individual.    The  letter 
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also  named  the  pursuer  as  that  individual,  and 
contained  injurious  reflections  on  his  character* 
In  answer  to  this  letter,  the  pursuer  printed 
one,  which  was  dated  the  S2d  September,  but 
was  not  circulated  till  the  end  of  October,  or 
beginning  of  November.  This  letter  contain- 
ed what  the  defender  considered  gross  calum- 
nies against  his  father,  and  occasioned  the  dis- 
pute which  was  the  ground  of  this  action. 

ISSUES. 

*'  Whether,  on  Thursday  the  8d  November 

'<  1814,  the  defender  did  send  a  challen|;e  to 

^*  fight  a  duel,  to  the  pursuer,  and  thereafter, 

'*  in  the  streets  of  Dumfries,  on  the  same  day, 

in  the  presence  of  a  number  of  people,  did 

insult  and  abuse  the  defender,  by  calling  him 

<<  <  coward,  liar,  scoundrel,'  and  sundry  other 

*'  opprobrious  names  and  epithets,  and  shook  a 

'*  stick,  or  other  weq)on,  over  the  pursuer*/? 

*^  head,  and  threatened  to  take  a  more  private 

opportunity  of  beating  him  ?  And, 

Whether  the  pursuer  first  insulted  the  de- 
fender, by  using  insulting  and  opprobrious 


cc 

€1 


€€ 

'*  language  towards  him  ?  " 
**  The  damages  are  laid  in  the  summons  at 


«  L.  1000.*' 


On  the  day  mentioned  in  the  issue,  when 


1816.  THE  JURY  COURT.  17 

the  pursuer  (who  is  lame)  was  sitting  on  his  Hyslof 
pony»  conversing  with  some  acquaintances,  the 
defender  came  up,  saying  he  was  astonished  to 
see  them  speaking  to  such  a  **  damned  coward, 
<<  scoundrel,  and  liar,  who  had  that  morning 
*'  refused  to  fight  him."  The  pursuer  then 
called  him  **  damned  puppy,"  and  used  other 
opprobrious  epithets.  Both  parties  raised  their 
sticks  i  and  the  pursuer  moved  forward  his  po- 
ny, but  no  blow  was  struck  ;  and  it  did  not 
very  clearly  appear  who  first  raised  his  stick,  or 
which  was  intended  for  defence.  The  parties 
met  again,  about  half  an  hour  after,  when  there 
was  a  repetition  of  similar  abuse,  and  the  de- 
fender, in  a  threatening  manner,  said  he  would 
meet  the  pursuer  again. 


The  first  witness  called  for  the  pursuer  *  was  ^  witnea  not 

bound  to  say  if 

asked  if  he  had  seen  the  letter  to  Fh>vost  Gass  he  taw  a  letter 
before  it  was  printed  ?  This  question  he  de-  SJi^oiy  m^ 
clined  to  answer,  as  there  were  five  actions  of  *^  ^?**  ^ 

wasprmted. 

damages  in  dependence  against  him,  as  the  au- 
thor of  that  letter* 


*  This  witnett  had  at  one  time  been  law-agent  for  the  pur- 
foer,  and  was  cautioned  by  the  Court  not  to  state  the  infornui« 
tion  he  got  in  that  character. 

B 
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Mar.  If^ 


HTtLOP 

Staio. 


Lord  Chief  Commissioner.— -As  ibis  letter 
is  the  subject  of  a  suit  for  damages,  and  xAay 
also  subject  the  witness  to  criminal  prosecutioiiy 
the  question  cannot  be  put. 


If  the  exami* 
nation  in  chief 
if  confined  to 
one  pointy  it  it 
incompetent^ 
on  croM-exami- 
nation)  to  put 
question*  as  to 
any  other. 


Peake,  806* 
Phillips,  c.  8, 
SIC  and  all. 


Roles,  &c;$5S. 


A  witness  called  by  the  pursuer  to  prove  the 
assault,  was  asked,  for  the  defender,  whether  a 
letter  shewn  to  him  was  addressed  in  the  hand- 
writing of  the  pursuer  ? 

Obfected.^^Thk  is  not  cross  to  the  exami- 
nation in  chief. 

Cranstoun. — Tliis  is  not  a  question  as  to  the 
competency  of  a  witness,  but  the  mode  of  con- 
ducting a  proof.  We  must  foUow  the  rules 
and  forms  established  in  England. 

The  rules  and  orders  for  this  Court  lay  it 
down,  that  a  counsel,  when  re-examining,  must 
confine  himself  to  the  matter  brought  out  by 
eross  questions,  which  is  the  strongest  possible 
negative  evidence  that  it  was  not  intended  to 
ap[dy  the  same  rule  to  cross-examination,  but 
to  leave  it  open  to  cross-examine  to  all  relevant 
matter,  though  not  cross  to  the  exammation  m 
chief. 

Jeffrey. — These  authorities  do  not  warrant 
this  proceeding.  Besides,  an  inquiry  into  the 
law  of  England  is  irrelevant.  The  defender 
must  open  his  case  before  he  goes  into  his  evi« 
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dence.    But  this  would  be  aUowiug  him  to 
prove  his  case  before  opening  it. 

The  question  propossd  does  not  arise  out  of 
the  examination  in  chief,  and  is  incompetent 
by  the  law  of  ScoUand  as  not  being  erosi^  anil 
by  that  law  we  are  bound. 

Lord  Chief  Commissioker. — ^We  must  be 
niled  by  the  law  of  Scotland.  The  bar,  on 
both  sides»  ^gree  that  that  Urn  has  been  cor-* 
rectly  stated  by  Mr  Jeffirey.  The  question^ 
therefiire,  is  incompetent.  But,  if  Mr  Crao- 
stoun  was  misled  by  section  3dd  of  the  Rules 
and  RegulationSy  which  was  drawn  up  by  a  per- 
son more  accustomed  to  the  law  of  England, 
the  Court  will  have  no  difficulty  in  allowing 
him  to  call  this  witness. 

Lord  Pitmilly. — This  question  has  been 
seldom  discussed,  as  it  was  generally  a  matter 
of  sfiTSBgement  to  allow  the  examination  in  the 
manner  proposed.  I  have  no  hesitation^  how- 
ever, in  saying,  that  the  law  of  Scotland  has 
been  correctly  stated  by  Mr  Jeffirey,  and  by 
that  law  we  must  abi^  We  must  sustain  the 
objection,  but  no  faann  can  follow,  as  there  is 
a  remedy  j^ovided  by  the  act  of  sederunt.  If 
the  evidence  be  material,  counsel  have  only 
to  apply  to  the  Court,  and  they  will  allow  this 
witness  to  be  called  again. 
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Mar.  12, 


HrsLOP 


To  this  decision  a  bill  of  exceptions  was  pre- 
sented. 

Lord  Chief  Commissioner. — To  prevent 
mistake,  put  down  in  writing  the  decision  to 
which  you  except ;  the  other  forms  may  be 
completed  afterwards;  * 


If  proof  is 
brought  in  re- 
plicatioiiy  the 
defender  may 
observe  upon  ity 
and  then  the 
pursuer  on  the 
whole 


The  counsel  for  the  pursuer  moved,  that  two 
of  the  interrogatories  to  Colonel  De  Peyster,  a 
witness  examined  on  commission,  should  not  be 
read,  but  reserved  his  right  to  read  them,  in 
case  it  should  be  found  competent  to  go  into 
the  inquiry  to  which  they  related. 

Lord  Chief  Commissioner. — If  a  pursuer 
brings  proof  in  replication,  the  defender  may 
observe  upon  it,  and  then  the  pursuer  on  the 
whole  case.t 


The  defender  offered  evidence  of  the  high 
respectability  of  his  father,  which  was  re- 
jected. 


In  an  action  of 
damages  for 
defamation  and 
assault,  the  de- 
fender may 
give,  in  eyi- 
dence,  a  letter 
to  his  father, 
from  the  pur* 
suer. 


An  objection  was  then  taken  to  the  produc- 
tion of  the  letter  to  the  defender's  father  about 
the  water,  as  irrelevant,  as  of  too  old  a  date  to 


*  It  it  understood  this  bill  of  exceptions  has  n«t  been  discuited. 
f  In  this  case,  the  defender  did  not  exercise  this  right. 
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be  stated  as  the  ground  of  the  attack,  and  as       Htslof 
not  proved. 

Lord  Chief  Commissioner. — This  divides 
into  two  questions  :  1^/,  is  this  letter  admis- 
sible ?  2dltff  Is  it  proved  ? — If  the  date  and  de- 
livery were  very  ancient,  it  could  not  be  re- 
ceived, because,  if  not  recent,  it  could  not  ex* 
cite  irritation,  which  is  one  subject  of  inquiry. 
— If  there  had  been  no  evidence  of  its  being 
sent,  it  would  not  have  been  admissible  in  evi- 
dence on  the  mere  proof  of  hand-writing,  as  it 
might  never  have  been  sent.  But  being  in  the 
possession  of  the  defender  is  prima  Jade  evi- 
dence that  it  was  sent.  It  may  therefore  be 
read. 


The  pursuer  then  objected  to  evidence  being  in  » tction  of 

^     v«      1  ^  damagetfor 

given  as  to  his  character.  defamation,  it 

Lord  Chief  Commissioner.— In  England,   J^^uce^^u*  ^"^ 
this  evidence  would  have  been  admitted,  on   dence  as  to  the 
cross-examination  pf  the  pursuers  witnesses,   ter. 
There  appears  to  be  no  rule  against  it  here, 
but  the  questions  must  be  quite  general.     The 
giumtum  of  damages  depends,  in  some  degree, 
on  the  character  of  the  pursuer. 

Witnesses  on  both  sides  were  then  examined, 
as  to  the  pursuer's  character ;  and  the  answers 
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UwshOf      hy  Colonel  De  Feyster  to  the  intetTogatnties 
Staio.       were  read. 


Owistotm  stated^  Holt,  in  his  lavr  of  libel, 

Iajb  it  doim  that  sending  a  challenge  does  not 

wdtb  the  private  party  to  claim  damagei. 

Enk.  iv.  4. 80.    Worda  of  general  abuse  are  not  actionable, 

espeoiidly  if  spoken  in  a  pasaion.  The  abuse 
was  justified  and  oompenaated  by  the  counter 
abuse  and  die  two  letters. 

J^tfre^  maintainedt  That  aending  a  challenge 
was  a  ground  for  clauning  damages.  The  let- 
ter  to  Provost  Gasa  was  justified  by  the  prior 
one  of  that  gentleman  to  Colonel  De  Peyster. 

The  Load  CmsF  CoMMttsiONfiR  left  it  to 
the  Jury  whether  the  assault  was  proved ;  and 
said,*— It  is  not  necessary  in  law  to  c<Histitute 
an  assault,  that  the  person  be  struck.  It  is 
aufficient  that  he  has  been  put  iu  dread  or  ap- 
parent danger  of  bodily  harm. 

It  is  unnecessary  to  state  the  abstract  law 
with  regard  to  eending  a  challenge,  as  it  is  ao 
mixed  with  the  abuse.  Tliat  the  defender  sent 
a  challenge  is  necessarily  implied  in  the  state- 
ioettt  he  made  at  the  time  of  usii^  the  oppro- 
bnotts  epithets^ 

Two  witnesses  swear  to  the  epithets  *<  scoun- 
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•*  drely  cowwd,  and  liar/^  tani  a  third  swears       HriLot 
to  the  two  first. 

The  lettOT  to  Provost  Gass  ca&not  be  taken 
as  a  bar  to  the  aetion^  but  in  mitigation  of  da- 
mages. The  terms  of  it  are  severe,  and  the  in« 
jury  will  not  be  tjiought  less,  that  they  are  di- 
rected against  the  defender's  fiither,  and  not 
against  himself. 

The  Jury  will  attend  to  the  diflferenee  be<* 
tween  the  finding  a  verdict  on  the  matter  put 
in  issue,  and  the  assessing  damages.  In  the 
first,  there  is  but  one  alternative ;  as  in  an 
assault,  for  example,  the  evidence  must  establish 
either  that  there  was  an  assault  or  none ;  so 
that  an  opinion  is  to  be  formed  on  the  single  al- 
ternative, assault  or  no  assault.  When  the  wit- 
nesses are  seen  and  heard  by  the  tribunal,  and 
its  conclusions  are  to  be  drawn  without  bias  or 
interference,  it  will  scarcely  ever  happen  that 
any  difference  of  opinion  can  ultimately  lead 
to  any  difficulty  in  finding  a  verdict.  But,  in 
matter  of  damages,  the  measure  of  the  mind 
of  every  one  who  hears  a  case  ccmcluding  for 
dami^es  is  difierent ;  each  individual,  not  only 
of  the  Jury,  but  of  all  the  audience,  coming  to 
a  difierent  conclusion,  so  that  no  two  individu- 
als, prc^My,  until  they  have  communication, 
will  fix  on  the  same  sum :    This  is  proved  by 
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the  sums  which  are  fixed  by  Courts  consisting 
of  more  than  one  person,  where  the  Court  have 
to  assess  damages^  or  to  impose  a  fine>  as  well 
as  in  the  case  x)f  juries  assessing  damages : 
Therefore,  in  all  cases  of  damages,  a  fair,  un- 
prejudiced discussion,  (avoiding,  in  civil  cases, 
the  convertii^  compensation  for  a  civil  injury 
into  a  matter  of  punishment,)  will  lead  to  a 
rational,  conscientious,  and  fair  compromise  of 
your  diiferent  opinions,  and  bring  you  to  fix 
on  one  sum.  *  Your  own  sound  sense  and  dis- 
cretion will  tell  you  that  you  must  come  to  an 
accommodation  ^  and  I  have  no  doubt  you  will 
give  what  will  do  justice  between  the  parties,  t 

Verdict  for  the  pursuer,  Damages  L«  100. 

Jeffrey  and  Qocklmrn  for  the  Pursuer. 
Cranstoun  ai^d  Moncreiff  for  the  Defender 

(Agents,  Thatfuu  Scotland^  w.  8.  ahd  Akx.  Guldk^  w.  8.) 


^  Hia  Lordship,  in  all  cases  of  this  sort,  has  been  in  the 
habit  of  repeating  this  doctrine. 

f  This  case  was  delayed  one  day^  coonsel  not  being  prepared^ 
as  they  expected  another  case  to  precede  it.  When  the  Court 
met,  farther  delay  was  asked,  and  an  affidavit  produced,  stating^ 
that  Grierson,  who  carried  the  challenge,  was  a  material  witnessf 
and  that  he  was  now  (it  was  believed)  within  the  jurisdiction  of 
the  Court. 

Craff j^oiM.— Grierson  was  never  before  stated  at  a  material 
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PBESENT^ 
LORDS  CHIEF  COMMI88I0KER  AND  PITMILLV. 


Carleton  and  Others,  v.  Strong  and  ^^^^ 

ahers.  ''•^  "• 

This  was  an  action  brought  in  the  Admiralty   |^*««^n<«.— 
Court  to  recover  L.  900  insured  on  the  ship  vessel  was  in 

the  stare  repre- 

sented  at  enter- 

'  ■  ing  into  the 

policy, 
witness ;  but  having  come  firom  France  to  give  evidence  in  Mil- 
ler's case,  they  wish  to  take  the  benefit  of  his  testimony.    Some 
of  oar  witnesses  got  notice  not  to  attend^  and  they  may  be  mate- 
rial if  he  is  examined.    The  provision  in  the  act  of  sederunt    Roles  and  Reg. 

does  not  apply  to  an  intentional^  but  accidental  omission  of  a   $  <4»  ^  alter- 
-•^.^  ed  by  Act  of 

^^^  Sed.  loth 

LoED  Chiif  Commissioner. — ^The  Court  must  proceed  with   peb.  I8i6. 

caution  in  granting  or  refusing  this  application.    From  the  first 

1  thought  Grierson  a  material  witnessi  but  supposed  there  were 

reasons  for  not  calling  him.   In  the  action  by  this  pursuer  against 

Major  Miller,  there  is  an  affidavit  in  December  last,  stating 

Grierson  to  be  a  material  witness ;  and  though  this  case  was 

sent  to  the  Court  soon  after,  in  all  the  steps  taken  in  it,  from  the 

Sd  January  downwards,  till  yesterday,  he  was  never  stated  to  be 

a  material  witness.  The  affidavit  now  produced  says,  that  he  was 

the  bearer  of  a  challenge.    This  was  unnecessary,  but,  being 

stated,  the  Court  will  take  it  into  consideration ;  and  it  would 

haye  been  my  duty  to  inform  him,  that  he  was  not  bound  to  an* 

swer  this  question.    On  the  whole  circumstances^  the  Court  are 

of  opinion  that  there  are  not  sufficient  grounds  for  delaymg  the 

case. 
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Carlbton,  &c.    Sprightly,  which  was  lost  on  her  voyage  from 
Strong,  &c     limerick  to  the  Clyde. 

Defence. — One  defence  was,  that,  in  the 
representation  to  the  underwriters,  the  vessel 
was  described  as  remarkably  strong  built,  but 
was  not  so. 

The  insurance  was  effected  with  Messrs 
Strong,  Crisp,  and  others,  underwriters,  by 
Messrs  Eddington  and  Sons,  as  agents  for  the 
owner,  and  these  gentlemen  afterwards  aban^^ 
doned  the  vessel,  and  cliumed  for  a  total  loss. 
After  certain  steps  in  the  Court  of  Admiralty, 
judgment  was  obtained  against  the  defenders, 
but  the  decree  was  suspended  by  Lord  Ro- 
bertson, with  expences,  on  the  ground  of 
want  of  title  in  the  pursuer.  A  new  action 
being  brought  in  name  of  the  proper  party,  the 
Judge- Admiral  adhered  to  his  former  decision, 
and  the  case  being  again  brought  into  the  Court 
of  Session  by  suspension.  Lord  Craigie,  Ordi- 
nary, after  successively  ordering  two  conde- 
scendences to  be  withdrawn  as  irrelevant,  found 
the  letters  orderly  proceeded,  and  expences 
due.  His  Lordship  refused  two  representations. 
A  petition  was  then  presented,  and  the  Court 
having  repelled  the  objection  to  the  title  of  the 
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punaer  and  to  tlie  register  of  tlie  diip,  appoint'*  Ca&lbtoii,  ftc. 

at 

ed  the  su^nders  to  condetcend^  and  aftar^    BnaHu,ece. 
fvards  approved  of  the  following  n^v^^^ 

ISSUE. 

**  Wheflier  the  nid  Sprightly,  represented 
^  by  the  chargers  to  be  a  remarkably  strong 
*^  built  Teasel  at  the  time  of*  entering  in  thepo* 
"  Uey  in  questiont  was,  at  thsktime,  and  at  the 
"  time  of  her  sailing  on  the  wyage,  a  remark^ 
**  ably  strong  built  vessel  ?'' 

The  defenders  tendered  in  evidence  the  Tiietkip%ar- 
Aip's  itfticles,  when  it  vras  objected,  that  ^y  J^idcncT,  us- 
were  not  probative,  not  being  hol(^;niph  or  b^olX^'^*^ 
tested  iti  terms  of  law,  ndr  an  t^kial  extract 
of  a  probative  writings    On  the  other  side,  it 
was  maintuned,  that  they  were  in  common 
Ibrm,  had  been  sent  by  the  master  to  Mr  £d- 
dtngtcsi,  one  of  the  chargers,  and  had  been  m 
process  for  some  time  unchallenged. 

Lord  Chief  CoMMisaYOKBR«*--Being  in 
process  is  not  suflkient.  If  any  document  is 
questMMed,  the  Court  of  Session  would  deter* 
mine  whether  it  was  admissible.  There  is  a 
great  diftrence  between  the  admissibility  of  a 
document,  and  the  credit  to  be  given  lo  it 
when  achnitted ;  but  in  dl  cases  die  production 
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Strong,  &c. 


CARLBT0N9  &c.   should  be  supported  by  the  sanction  of  an  oath, 

unless  the  law  has  fixed  otherwise*  Persons 
should  have  been  called  to  prove  the  hand* 
writing ;  or  Mr  Eddington  should  have  been 
called  to  prove  that  it  came  from  the  Sprightly, 
and  perhaps  this  might  have  been  sufficient 
with  such  fluctuating  people  as  sailors.  This 
is  a  printed  paper  with  the  name  of  the  ship 
written  at  the  top,  but  it  may  be  all  a  fabrica- 
tion^  and  therefore  cannot  be  allowed. 


It  it  incoropa- 
tenty  after  the 
death  of  a  wit- 
nets,  to  read  hit 
deposition!  if  ir- 
regularly taken. 


The  master's  death  was  admitted,  and  it 
was  then  proposed  to  open  up  and  read  a  depo- 
sition by  hiui  taken  and  sealed  up  under  au- 
thority of  the  Judge- Admiral. 

Cranstoun. — This  is  not  evidence ;  it  is  a 
deposition  taken  before  any  action  is  in  Court. 
There  is  only  a  petition  stating  that  an  actioii 
is  about  to  be  brought.  This  petition  was  not 
served  on  the  known  law  agent  of  the  chargers, 
and  the  broker  on  whom  it  was  served  had  no 
authority  to  attend.  An  action  must  be  in 
Court,  a  condescendence  given  in ;  and  in  a 
late  case,  even  after  this  was  done,  the  com- 
mission was  refused,  because  there  was  no  cer- 
tificate of  the  age  of  the  witness.  I  recollect  a 
case  in  which  a  Sheriff-substitute  of  Inverness 
or  Argyle  did  exactly  what  the  Judge- Admiral 
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did  here*     The  Court  refused  to  open  up  the  Cirlbto»»&c 
deposition.     When  a  material  witness  is  dead,     Strohg»&c 
it  is  sometimes  competent  to  prove  what  he  has      ^"^^^^ 
said ;  but  an  e«r  parte  oath,  like  the  present,  is 

quite  of  a  different  nature.     Here  there  is  no   PhWips,  p.  lo, 

.      .  Ill  11      *n<*  *55- 

cross-exammation,  and  though  upon  oath  the 

deposition  is  much  more  suspicious  than  the  vo- 
luntary declaration  of  a  party,  without  refer- 


ence to  any  question  or  law  suit.     Sometime   Migi»trat«t  «f 
ago,  the  magistrates  of  Aberdeen,  wishing  an   More,  is  12, or 
act  of  Parliament,  several  witnesses  were  ex-   ^^^°<^lhit 
amined  upon  oath.     The  deposition  of  one  of  P^^- 
them  (then  dead)  was  offered  in  a  process  that 
afterwards  arose  ;  but  the  Court  would  not  re- 
ceive it,  and  this  has  since  been  held  a  good 
decision. 

J3airrf.— This  was  the  only  way  of  preserv- 
ing  the  master's  testimony.  In  May  1810,  we 
obtained  warrant  for  his  examination,  which 
was  attended  by  a  partner  of  Scougal  and  Com- 
pany, for  Mr  Eddington.  It  was  in  that 
month  Eddington  wrote  to  Scougal  and  Com- 
pany, requesting  them  to  recover  the  loss. 
Thus  the  deposition  was  regularly  obtained. 
In  general,  a  procedure  of  this  nature  is  in- 
competent, but  there  may  be,  and  there  are  ex- 
ceptions i  and  depositions  are  sometimes  allow- 
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CAELBTOH,te»  «d  to  be  taken  bt^re  the  Mtion  is  in  Cbwt 

Strong^  *c.    Iu  tbe  case  of  Smith,  a  9uinmon9  was  only  «e* 

^T^^^*^     cuted*  not  called  in  Court;  and  till  1^  is 

Smith,  Jan.         j  ^v         •  j  j* 

91, 180S.         done^  there  is  no  dep^Ming  action« 

Clrtmstoim.r^ln  the  Court  of  Session^  in 
Smith's  ease,  there  was  the  greatest  difficulty 
in  idlowing  the  e»nnination»  aad  they  tod(  aU 
the  preeautions  possible.  They  ordered  inti- 
mation on  the  wails  of  the  Outer-House,  and 
copies  to  be  sermi  on  the  private  party.  In 
the  Doaglaa  ease,  they  required  an  express 
eonsont  of  the  opposite  party . 

•  Lord  Chibf  Commissionbb.— It  is  incidmt 
to  human  aflbirs,  that,  from  the  death  of  wit- 
nesses, and  other  events,  cases  may  sometimes 
be  not  so  well  tried  as  it  is  desirable  they 
should  be,  yet  it  is  the  duty  of  Courts  to  lay 
down  such  general  rules  as  appear  best  on  the 
whole,  for  dcnng  justice  between  the  parties. 
In  the  rules  for  perpetuating  testim<Hiy,  they 
have  been  most  scrupulons. 

An  e:c  parte  examination  is  never  compe- 
tent, as  it  is  only  the  statement  given  on  ques- 
tions frmn  one  side.  The  question  therefore 
is,  if  this  deposition  is  es  parte  f  It  is  said  not 
to  be  so,  because  Mr  Caasils  was  presents    It 
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is  tuftcieiit  to  know,  tliat  Mr  CaacUs  is  not  CMMxnonfhe, 
law  agent  for  the  pursuers,  and  thus  being  cm    STROM,ite. 
parte^  it  cannot  be  received* 

Is  it,  then,  by  authority  of  Court  ?  And 
must  it  be  received  in  consequence  of  proper 
notice  given,  though  no  person  attended  for  the 
pursuer?  There  was  no  cause  in  Court ;  there 
was  mardiy  a  petition,  stating  that  a  cause  was 
about  to  be  brought,  and  jHraying  to  hsise  this 
persMi's  oath  taken,  to  lie  m  reientU.  It  is 
unnecessary  to  inquire  whether  the  Court  did 
right  in  granting  the  prayer  of  that  petition ; 
it  is  sufficient  to  say  the  Court  of  Sesoon  would 
not  have  granted'  it.  In  the  ordinary  case, 
there  is  a  provision  in  the  rules  and  regulations 
fiir  taking  evidence  to  lie  m  retenUs ;  but  it 
was  not  thought  of  providing  for  a  case  like 
the  present.  Tlie  deposition  cannot  be  opened. 

Lord  Pitmilly. — I  completely  concur  in 
this  opinion.  If  the  question  had  occurred  in 
the  Court  of  Session,  the  defenders  virould  not 
have  been  allowed  to  take  the  deposition,  nor 
being  taken,  would  they  have  been  allowed  to 
open  it  up*  It  is  the  duty  of  the  Court  to 
preserve  evidence,  but  it  is  also  their  duty  to 
exclude  suspicious  testimony,  and  this  is  ex- 
tremely suspicious. 
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Cai.lbton»&c. 
Strong*  &c. 


It  being  objected  to  a  book  produced  in  evi« 
dence  by  the  defenders,  that  it  was  not  the 
log-book,  they  called  the  Depute-Clerk  of  Ad- 
miralty, who  was  present  at  the  examination 
of  the  master ;  and  though  he  did  not  recoU 
lect  that  any  papers  were  produced,  yet,  on 
being  shewn  his  own  subscription  on  the  book 
in  question,  he  swore  that  it  must  have  been 
produced  on  that  occasion. 

It  was  contended,  that  this  witness  did  not 
swear  that  it  was  the  log-book  ;  but  it  was  re- 
ceived, as  it  had  been  produced  by  the  master 
in  the  manner  stated ;  and  the  pursuers  had 
called  it  the  log-book,  in  several  of  their  plead- 
ings in  the  Court  of  Session. 

The  witnesses  for  the  pursuer  had  been  ex- 
amined on  commission  in  Ireland,  and  swore 
that  the  Sprightly  was  a  remarkably  strong  built 
vessel. 


ManhalltSd 
edit.  p.  1 55 
and  156.   Lee 
V.  Beech,  p. 
ISO.    Mid- 
summer Bios- 
som,  isth  Maf 
1815,  Dow,  p. 
344. 


Grant,  for  the  defenders,  contended.  That  a 
representation  that  the  vessel  was  remarkably 
strong  built,  included  one  that  she  was  sea- 
worthy ;  and,  therefore,  all  the  authorities  on 
that  subject  bore  a  fortiori  on  this  case.  It 
was  owing  to  her  not  being  strong  that  she  was 
carried  to  the  rock  on  which  she  struck. 
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A  number  of  witnesses  were  examined  for  Ca&leton,&c. 
the  defenders,  who  did  not  think  the  weather  strong,  &c. 
stated  in  the  log-book  could  have  hurt  a  remark- 
ably strong  vessel ;  but  several  of  them  swore 
that  the  book  was  not  in  the  usual  form  of  a 
log-book  at  sea,  and  that  there  were  some 
things  in  it  which  they  could  not  understand. 

The  Lord  Chief  Commissioner  observed, 
in  summing  up  the  case,  that  there  was  a 
general  character  of  the  evidence  which  would 
save  the  Jury  going  into  it  in  detail.  The 
simple  fact  to  be  tried  is,  if  this  was  a  strong 
built  vessel  ?  The  witnesses  for  the  pursuers 
swear  that  she  was ;  and  the  defenders,  instead 
of  putting  cross  interrogatories  to  those  wit- 
nesses who  saw  the  vessel,  rest  their  case  on 
the  indirect  evidence  afforded  by  the  Ic^-book, 
and  the  opinion  of  naval  men,  founded  upon  it. 

The  pursuers  having  called  this  the  log-book 
in  the  Court  of  Session,  the  Court  found  itself 
bound  to  admit  it  as  evidence ;  but  it  is  the 
more  necessary  to  wai*n  the  Jury  against  giving 
undue  weight  to  it.  It  is  competent  and  pros- 
per to  be  laid  before  a  Jury,  but  cannot  be  op- 
posed to  the  direct  evidence  on  the  other  side. 

The  evidence  for  the  pursuers  is  strong,  clear^ 
and  direct,— for  the  defenders  it  is  incidental^ 
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Ca&lstom^&c  and  founded  on  a  spunous  and  incorrect  docu- 
STR0MG9&C     ment. 


The  Jury  found,  **  That  said  ship  Sprightly, 
represented  by  the  chargers  to  be  a  remark- 
ably strong-built  vesselat  the  time  q(  enter* 
ing  into  the  policy  in  question,  was  at  that 
time,  and  at  the  time  of  her  sailing  on  the 
voyage,  a  remarkably  strong-built  vessef  * 
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Cranstoun,  Archd.  Bell,  and  Cockbum,  for  the  PursaerSr 
Baird,  Grants  and  Buchanan^  for  the  Defenders. 

(Agents,  Jofm  Kermack^  w.  s.  and  David  Murray y  w.  s.) 


PRESENT, 
LORDS  CHIEF  COMMISSIONER  AND  PITMILLY. 


1816. 

March  14. 

If  thereis  Other- 
wise a  founda- 
tion f  ur  an  ac* 
tion  of  damages 
for  defamationt 
the  pursuer  may 
rest  on  private 
letters,  though 
written  two 
years  before* 


STEWART  V.  BUCHANAN. 

This  was  an  action  of  damages  raised  by  the 
Chamberlain  to  the  Duke  of  Argyle,  in  Kin- 
tyre,  and  Provost  of  the  burgh  of  Campbel- 
town, against  the  Collector  of  the  Customs  at 
Inverary,  for  slander. 


*  In  this  case,  a  rule  was  obtained  to  shew  cause  why  a  new 
trial  should  not  be  granted,  but  after  hearing  Counsel,  the 
Court  of  Sesston  were  unanimous  m  refusing  the  new  trial. 
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DsFENCE.— Provocation^  and  a  denial  of  any       Stewart 
thing  Aiae^  malicious,  or  injurious  to  character.     Buchanan. 

The  defender,  on  the  Idth  November  1813, 
wrote  the  pursuer,  complaining  of  one  of  the 
Duke'stenants  not  being  continued  in  possession 
of  his  farm,  and  of  the  reason  assigned  for  this 
being  that  he  had  not  brought  his  cautioner  to 
Inverary.  The  letter  then  stated  that  the 
farm  was  promised  to  one  '*  whom  public  re- 
**  port  affirms  you  are  partial  to,  as  he  and  his 
'*  relatives  have  given  you  cash  to  a  late  pur- 
<>  chase  you  have  made  j"  and  that,  *<  if  the 
"  tenant  was  in  arrear,  it  was  owing  to  ad- 
*^  vances  made  for  his  son,  your  (the  pursuer's) 
'<  tenant/'  On  the  17th,  the  pursuer  wrote 
that  this  letter  should  have  no  answer,  **  were 
"  it  not  to  contradict  the  falsehoods  it  ad- 
«<  vances ;"  and  as  to  the  advance  of  ca^, 
stated,  **  whoever  told  you  that  I  got  money," 
&c.  <*  told  you  a  damned  lie."  In  reply,  the 
defender,  on  the  same  day,  repeated  his  asser- 
tion as  to  the  cause  of  the  arrear  of  rent  due 
by  the'  tenant,  and  then  proceeded,  **  and  you 
*<  maintain  a  damned  lie  that  it  is  untrue,"  Sec. 

In  January  1815,  at  a  sale  of  sea- ware,  where 
the  pursuer  was  judge  of  the  roup,  a  warm  dis- 
pute arose  between  the  parties,  whether  the 


36  GASES  TRIED  IK  Mar.  14^ 

Stewart      sand-glass  was  run  out  at  the  time  the  defender 

Buchanan,     made  his  last  offer.     In  April  following,  when 

^^^''"'^^      a  number  of  persons  were  collected  at  another 

roup,  the  defender  came  up,  saying,  he  hoped 

they  would  have  an  immaculate  judge  to-day  ; 

he  also  said  that,  before  they  left  the  world,  he 

would  shew  the  pursuer  what  he  could  do. 

The  summons  is  dated  17th  April  1815. 

ISSUES. 

"  1 .  Whether  the  pursuer  did  receive  two  let* 
^*  ters,  written  and  directed  to  him  by  the  de* 
♦*  fender,  and  dated  15th  and  17th  November 
"  1813,  in  one  or  other,  or  both  of  which,  the 
**  pursuer  was  accused  of  having  acted,  in  his 
"  character  of  factor  for  the  Duke  of  Argyle, 
**  from  mean,  unjust,  and  unworthy  motives  ; 
**  and  containing  allegations  which  were  false 
**  in  themselves,  injurious  to  the  character,  and 
offensive  to  the  feelings  of  the  pursuer  ? 
"  2.  Whether  the  defender,  upon  the  3d  Ja- 
nuary 1815,  or  about  that  time,  at  Campbel- 
"  town,  when  the  pursuer  was  officiating  as 
<*  judge  of  a  roup,  did,  in  the  presence  and 
**  hearing  of  a  number  of  his  Majesty's  sub- 
*'  jects,  then  and  there  assembled,  declare  that 
^*  the  pursuer  was  guilty  of  falsehood,  and  of 
**  partiality,  in  his  character  of  judge  of  the 


« 


« 
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"  said  roup ;  or  did  use  words  to  that  effect  ?  Stewart 
*<  And  whether  the  defender  did,  at  the  place  Buchanan. 
'*  aforesaid,  and  on  the  occasion  aforesaid, 
publicly  declare,  that  the  pursuer  had,  in  his 
cs^acity  of  Chief  Magistrate  of  the  burgh  of 
^*  Caippbeltown,  been  guilty  of  malversation  in 
'*  the  general  management  in  the  affitirs  of  said 
f  <  burgh,  and  of  misapplication  of  the  funds  of 
"  said  burgh,  or  did  use  words  to  that  effect  ? 
<<8.  Whether  the  defender  did,  upon  the 
<^  5th  April  1815,  or  about  that  time,  at  CaAip- 
*^  beltown,  in  presence  and  hearing  of  a  num- 
'<  ber  of  his  Majesty's  subjects,  then  and  there 
<<  assembled,  us^  words  implying,  or  insinu- 
**  ating,  that  the  pursuer  was  a  corrupt  or  dis« 
*^  honest  person  ?" 


4( 


The  damages  are  laid  at  L.500  Sterling.'* 


Cockbum^  for  the  defender,  asked  the  first  The  compe- 

witness  for  the  pursuer,  if  he  had  had  any  con-  n^is^he^ro. 

versation  with  the  pursuer  in  regard  to  this  ^^J^^^]^^ 

cause  ? — Clerkj  for  the  pursuer,  here  interrupt-  imtiaiibiw-hh 

,  credit  it  the 

ed  him,  and  said  that,  before  putting  questions  subject  of 

in  initiaUbuSj  the  nature  of  the  objection  ought  Sots!*^"^ 
to  be  stated.    Cockbum  and  Jeffrey  answered, 
we  will  prove  malice,  agency,  and  partiality  \ 
in  this  country,  it  is  usual  to  state  objections, 
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Stewart 

V. 

Buchanan. 


both  to  credibility  and  admissibility — and  if 
the  Court  think  there  is  ground  to  object  to 
the  credit,  though  not  to  the  competency  of 
the  witness,  they  admit  him  cum  fwta* 

Lord  Chief  Commissioneil— I  feel  a  dif- 
ficulty, B8  this  is  not  the  form  to  which  I  have 
been  accustomed.  This  being  merely  a  ques- 
tion as  to  the  course  of  procedure,  it  is  better 
that  questions  in  initialibus  should  be  confined 
to  what  will  disqualify  the  witness  ;  any  thing 
affecting  his  credit  is  a  proper  subject  of  cross- 
examination. 


locoinpctentto 
atk  a  wicnen 
the  contents 
of  a  written 
paper. 


The  witness,  in  the  course  of  his  examina- 
tion, stated,  that  the  defender  said  to  the  pur- 
suer he  would  not  be  a  Donald  Campbell  to 
him.  This  person  had  brought  some  charges 
against  the  pursuer,  but  had  not  followed  them 
up  ;  and  the  witness  was  asked  if  he  knew  the 
nature  of  an  action  brought  against  Campbell 
by  the  pursuer  on  that  account  ? 

Lord  Chief  Commissipner.— *It  is  incom- 
petent to  ask  the  witness  as  to  the  contents  of 
a  written  paper. 


A  separate  On  the  defender^s  letter  of  the  15tb,  there 

J[J5!^  pro^  *     was  a  copy  of  the  pursuer's  answer  of  the  17th. 

daced  by  the 

pursuer,  and  proved  by  cross-examination  of  his  witnesaes,  mutt  still  b^  given  ill 

evkience  by  the  defender,  if  he  requires  it  to  be  read* 
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Mr  Jeffiney^  in  the  view  of  not  leading  eri-  Stewart 
dence,  and  thereby  cutting  the  pursuer  out  of  Buchanan. 
his  right  to  reply,  proved  by  the  witnesses  for 
the  pursuer,  that  this  copy  was  written  by  the 
pursuer's  clerk,  and  signed  by  himself.  When 
the  letter  of  the  Idth  was  afterwards  given  in 
evidence  by  the  pursuer,  and  read  by  the 
derk, 

Jeffirejfj  for  the  defender,  required  the  copy 
of  the  answer  on  the  back  to  be  read,  and  said— - 
Having,  without  objection,  proved  this  copy  by 
cross-questions,  I  am  entitled  to  have  it  read  to 
the  Jury ;  and,  if  it  be  read,  I  will  not  lead 
evidence.  It  is  not  necessary  to  prove  delivery, 
as  the  pursuer  has  not  proved  delivery  of  the 
defender's  letters.  But  as  the  letters  and  copy 
are  in  the  hands  of  the  Jury,  they  are  entitled 
to  read  this  copy,  which  I  shall  shew  must  have 
been  transmitted  before  the  defender's  letter  of 
the  17th. 

Clerks  for  the  pursuer,  said.  This  is  at* 
tempting  an  unfair  advantage.  It  is  a  different 
writing  altogether,  and  their  only  plea  is,  that 
it  is  on  the  same  paper  with  the  other  letter. 
It  is  not  proved  that  this  letter  was  sent.  This 
copy  was  not  proved  on  proper  cross-questions  ; 
and,  even  if  proved,  I  am  not  bound  to  produce 
it.    In  the  case  Hyslop  against  Staig,  the  pur- 
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suer  was  found  entitled  to  keep  back  evidence 


Stewart 

Buchanan,      ou  commission,  taken  by  himself. 


It  11  not  suffi- 
cient to  prove 
the  retained 
copy  of  a  let- 
ter»  there  mutt 
hfi  prima  facie 
evidence  that 
the  principal 
wataent 


Lord  Chief  CoMMissiONER.^-*-If  the  ques- 
tions by  Mr  Jeffi^y  had  been  objected  to,  the 
Court,  according  to  the  rule  fixed  on  a  former 
occasion,  must  have  sustained  the  objection; 
but  they  will  not  interfere  unless  the  objection 
be  stated. 

The  letter  is  not  in  the  hands  of  the  Jury 
till  I  deliver  it  to  them.  If  there  be  evidence 
upon  it,  I  will  state  it  to  them,  and  they  will 
consider  it.  The  questions  are,  Is  this  writing 
evidence  ?  And,  Has  it  been  proved  by  cross- 
questions  ? 

It  is  merely  proved  that  this  writing  was 
signed  by  the  pursuer,  not  that  it  was  sent  to 
the  defender.  Indeed,  it  be^rs  to  be  a  retain- 
ed  copy.  The  fact  of  the  other  letters  being 
addressed  to,  and  in  the  possession  of  the  pur- 
suer, is  prima  facie  evidence  that  they  were 
sent.  To  render  this  copy  evidence  to  the 
Jury,  there  must  be  some  proof  that  the  princi- 
pal went  from  the  pursuer  to  the  defender. 

The  writing  is  the  same  as  if  it  had  been  on 
a  separate  paper,  and  proved  by  cross-questions. 
In  that  case,  the  defender  must  produce  it  be- 
fore it  could  be  read,  and  then  it  would  be  his 
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evidence,   and  would  entitle  the  pursuer  to      Stewart 
reply.     This  copy,  therefore,  cannot  be  read.       Buchanan. 

In  consequence  of  this  decision,  the  de- 
fender afterwards  produced  the  original  letter  ; 
and,  as  this  gave  the  pursuer  a  right  to  reply, 
the  defender  also  called  witnesses  to  prove  the 
truth  of  the  facts  stated  in  his  letters. 


Moncreiffl  in  his  opening  speech  for  the 
pursuer,  stated,  A  private  person  is  entitled 
to  recover  damages  for  a  verbal  injury.  In  Enk.  IV.  4»  so. 
this  case,  the  offence  is  aggravated  by  being 
directed  against  a  magistrate.  Slander  con« 
veyed  in  a  private  letter  is  actionable. 


Jeffrey  J  for  the  defender,  contended.  Words 
spoken  in  passion  are  not  actionable.  The 
defender  was  excusable  for  being  angry  at  the 
roup,  as  the  pursuer  was  in  the  wrong.  He 
ought  to  have  laid  the  sand-glass  on  its  side 
while  the  bidding  continued. 

The  letters  are  so  old  that'  they  cannot  now 
be  a  subject  of  prosecution.  The  first  contains 
nothing  objectionable,  and  the  second  only  re- 
torts the  expressions  used  by  the  pursuer. 

Lord  Chief  Commissioner.— I  must  re- 


Hutcheson  v. 
Naetniitfa,i8tli 
May  1808. 
M.  App.p.  15. 
Delinquency. 
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> 

Stbvart       gret  that  such   an  action  should  have  been 
Buchanan,      brought  by  such  parties,  but  the  threat  used  by 

the  defender,  on  the  6th  April,  rendered  it  in 
some  degree  necessary.  The  first  oflfeuce  is 
given  in  1813,  and  it  is  repeated  in  J^uary 
and  April  1815.  If  these  attacks  were  to  be 
continued,  the  pursuer  must  have  left  his  situa^ 
tion  of  Chamberlain.  Having,  by  the  pro- 
ceedings in  1815,  a  ground  of  action,  it  was 
natural  for  him  to  found  also  on  the  letters, 
though  dated  two  years  before.  If  the  action 
had  been  brought  on  them  alone,  or  if  they  had 
been  of  a  very  ancient  date,  it  would  have  been 
questionable  if  they  should  have  been  receiVed. 
I  have  no  directions  to  give  you  on  the  evi- 
dence ;  it  is  all  on  one  side ;  the  witnesses 
brought  on  the  other  merely  proving  the 
truth  of  the  facts  stated  in  the  letters.  Though 
the  defender  may  be  incorrect  in  the  statement 
given,  it  is  impossible  to  justify  the  answer  by 
the  pursuer,  and  it  must  dimmish  the  damages. 
A  man  answering  a  letter,  containing  such  an 
expression,  cannot  be  expected  to  be  perfectly 
cool,  or  nicely  to  distinguish  to  what  the  term 
applies. 

It  does  not  appear  that  the  defender  shewed 
these  letters,  or  circulated  any  reports  to  the 
discredit  of  the  pursuer.  / 
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Verdict  for  the  pursuer,  damages  L.  lOO.  stsva^t 

BUCHAHAV. 

Clerk,  Monereiff,  and  Cuninghame,  for  the  Puzsner. 
Jeffrey  and  Cockbum,  for  the  Defender. 

(Agents,  Rdbert  Cfraham^  w.  t.  and  MatkauAe  and  Itmet^  w.  8.) 


PSESENTy 
L0BD8  CHIEF  C0MMI88I0NES  AWD  FITMILLY. 


Hyslop  v.  Miller.  Mwli^ii. 

* 

This  was  an  action  of  damages  for  assault  and  Damages  fbr 

battery,  defamation,  and  sending  a  challenge  to 

fight 

Defence. — ^The  pursuer  was  the  aggressor, 
no  challenge  was  sent,  and  cwnpensatio  inju* 


*  The  Court  refused  an  application  to  have  thii  case  tried  at 
Dumfries,  but  delayed  it,  to  enable  the  defender  to  bring  a  map 
terial  witness  from  the  Continent.  The  witness  not  having  ar* 
rived  10  soon  as  expected,  the  case  was  put  off  from  the  i  ith 
to  this  day.  .On  a  motion  that  the  defiender  should  be  sub- 
jected in  the  expence  of  this  delay,  the  Lord  Chief  Com* 
MISSION ER  said,  This  will  come  regularly  before  the  clerk  when 
die  account  of  expeoces  is  put  in ;  and  if  parties  are  dissatisfied 
with  his  detemunation,  they  may  take  the  opinioa  of  the  Court. 
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HVSLOP 

Miller.  ISSUES< 


C( 


c< 


"  Whether  at  Dumfries,  on  Thursday  the 
"  Sd  day  of  November  1814,  the  defender  did 
*<  once,  or  oftener,  assault,  strike,  and  beat  the 
^^  pursuer  with  a  large  stick  or  other  weapon, 

accompanying  the  act  or  acts  of  beating, 
*  striking,  and  assaulting,  with  grossly  abusive 

language,  followed  by  a  challenge  to  fight  ?— 
"  And, 

*'  Whether  the  defender  was  first  struck  or 
'^  assaulted  by  the  pursuer  ?  and  whether  the 
'<  pursuer'  insulted  the  defender  with  abusive 
•*  language  ?" 

'*  The  damages  are  laid  in  the  summons  at 
«  L.  1000." 

The  defaider,  on  the  3d  November  1814, 
(the  sacramental  fast-day  at  Dumfries,)  called 
on  his  brother-in-law.  Captain  Staig,  who  told 
him  the  pursuer  acknowledged  himself  the  au- 
thor of  a  printed  letter  to  Provost  Gass,  and 
on  account  of  which  Mr  Staig  senior  has  since 
brought  an  action  of  damages  against  the  pur- 
suer. 

Soon  after  this,  the  defender  accidentally 
met  the.  pursuer,  when  angry  looks,  abusive 
words,  and,  finally,  blows  were  given  on  both 
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sides ;  the  witnesses  gave  opposite  statements 
as  to  which  was  the  aggressor,  but  some  of  the 
pursuer's  witnesses  could  not  (from  the  place    * 
where  they  were  at  the  time)  have  seen  the 
beginning  of  the  quarrel.     At  the  time  the 
parties  met,   the  pursuer  was  mounting  his 
pony,  and  had  a  small  stick  or  switch  in  his 
hand.     After  this  he  went  home,  and  soon  re- 
turned to  Dumfries,  and  brought  with  him  a 
larger  stick.  When  walking  with  Mr  Maclellan, 
a  justice  of  peace,  at  the  entrance  to  the  read- 
ing room,  the  defender  passed  them,  and  ap- 
plied some  abusive  terms  to  the  pursuer,  who 
retorted,  and  the  defender  struck  him  on  the 
arm,  and  aimed  a  blow  at  his  head,  which  was 
guarded  off  by  Maclellan,  who  interfered,  and 
persuaded  the  defender  to  go  away.    Soon  after 
this,  the  defender  sent  Captain  Ryrie  to  re- 
quest a  meeting  with  the  pursuer. 

The  first  witness  was  asked  if  he  saw  Ryrie   A  punner  if 

not  entitled  t9 

talking  with  the  defender,  and  cross  the  street  prove  a  chai- 

from  him  to  the  pursuer  ?  „^i^  he  wliS  * 

Clerk,   for  the   defender,   objected.   They  ""^^^/jj 

have  not  called  Ryrie  as  a  witness,  and  it  is  was  sent  by  the 
impossible  to  prove  that  he  carried  a  challenge- 

Jeffrey,  for  the  pursuer,  contended.  That  he 
was  entitled  to  prove  that  a  challenge  was  de- 
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Htslop        liv^red,  and  from  the  circumstances  the  Jury 
would  infer  that  it  was  sent. 

Lord  Chief  Commissioner. — In  our  view 
we  do  not  i^ree  with  the  counsel  on  either 
side.  This  question  is  competent,  but  it  is 
much  more  doubtful  if  the  Court  will  allow  you 
to  prove  what  Ryrie  said.  If,  however,  you 
prove  that  a  challenge  was  delivered,  and  con- 
nect it  with  the  defender  by  facts,  that  will  go 
to  the  Jury. 

The  witness  having  answered  the  question 
in  the  aflbmative,  was  then  asked  what  Ryrie 
said? 

Clerk  again  objected  that  Ryrie  was  not 
called,  and  that,  therefore,  the  evidence  o£^ed 
was  not  the  best.  That  if  he  was  called,  he 
would  state  that  no  challenge  was  delivered ; 
but  if  he  did  deliver  a  challenge,  it  does  not 
follow  that  he  got  authority  to  do  so. 

Jeffrey^  on  the  other  hand,  contended.  That 
he  was  not  bound  to  trace  the  message  from 
the  defender  to  the  pursuer,  but  was  entitled  to 
begin  with  the  message  delivered,  and  trace  it 
back  to  the  defender ;  in  either  case  he  might 
fail  in  tracing  it,  and  the  defender  is  not  en- 
titled to  dictate  the  order  of  proving  the  facts. 
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Lord  Chief  CoMMissioN£R«^*It  is  difficult  Hyslof 
to  take  the  conduct  of  a  case  out  of  the  hands  MilIlek. 
of  counsel,  and  it  is  a  (Hractice  the  Court  will 
never  follow.  The  Court  must,  however,  attend 
to  what  is  in  the  power  of  parties.  In  the  other 
end  of  the  island,  the  Courts  are  most  scrupu- 
lous in  excluding  imjnt^per  evidence,  not  from 
any  distrust  a(  the  integrity  of  the  Jury,  but  be- 
cause they  are  rarely  called  to  exercise  their  part 
of  the  judicial  function.  They  are  not  so  much 
accustomed  to  separate  what  is  from  what  is  not 
evidence ;  and  if  they  once  hear  a  thing,  it  is 
difficult  for  them  to  throw  it  out  of  their 
minds. 

That  a  party  is  bound  to  bring  the  best  evi- 
dence in  his  power,  is  a  first  principle  of  the 
law  of  evidence  in  England ;  and  we  are  of 
opinion  it  ought  to  be  followed  here.  The 
rules  of  evidence  are  intended  to  do  justice  be- 
tween parties ;  and,  in  the  present  Case,  it  is  a 
comfort  to  think  that  no  injustice  will  follow 
our  decision,  since  the  pursuer  may  at  once 
render  the  evidence  proposed  competent,  by 
undertaking  to  prove  the  message  that  was 
sent.  If  he  can  prove  the  defender's  conversa- 
tion with  Ryrie,**and  that  Ryrie  came  from 
him  and  delivered  the  same  message  to  the  . 
pursuer^  this  will  be  competent.    This  being 
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Hyslof  proved,  but  not  till  then,  it  is  competent  to 
Miller.  prove  the  message  delivered  to  the  pursuer. 
Ryrie  passed  from,  and  out  of  hearing  of  the 
defender,  and  he  may  have  delivered  a  differ- 
ent message  from  the  one  received ;  he  may 
have  used  different  words.  The  defender  may 
have  sent  him  to  deliver  a  challenge,  and  he 
may  have  delivered  a  message  of  peace  ;  or  the 
defender  may  have  wished  a  peaceable  meeting, 
for  the  purpose  of  explanation,  and  Ryrie  may 
have  delivered  a  challenge.  The  defender  must 
either  have  been  within  hearing  when  the  mes- 
sage was  delivered,  or  the  message  sent  must 
be  proved  by  some  one  who  heard  it.  Ryrie 
is  not  bound  to  answer  whether  he  carried  a 
challenge  or  not,  but  he  may  be  asked  whether 
he  delivered  the  same  message  which  he  re- 
ceived from  the  defender  ;  and  other  witnesses 
may  be  examined,  as  to  the  message  which  he 
delivered. 

The  order  of  the  Court  therefore  is,  that 
this  question  cannot  now  be  put,  unless  the  pur- 
suer will  undertake  to  connect  the  message  with 
the  defender.  In  this  way,  the  evidence  will 
be  full  and  complete,  and  justice  done  to  both 
parties.  ♦ 


*  To  thii  decmon  a  bill  of  exceptioDf  was  tendered,  but,  it  b 
believed^  has  not  been  discussed. 
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It  being  understood  Ihat  Ryrie  wm  to  be  ttratff 
eallod^  the  ekaoaiiiiatioii  praeeeded^  After  the  MiuubE 
witness  had  left  Ae  Coart,  the  ooonsel  fiir  the  ,  ^^^^""^^^ 

Incompetent 

defender  widbed  to  prore  that  he  had  given  s  to  proye  an  ex- 
different  account  of  the  facts  soon  after  they  mim^b^a 
happened.    On  die  odier  side,  it  was  main-  r^?*^/'^.^,^ 

*-  ^  (Mr  to  ducreutc 

tained  that  this  was  incompetent,  aa  in  that  case  lunu 
no  oppeitanHy  was  aflbrded  of  bringing  counter 
proof.    The  jHxirf  wished  wtald  be  incompe- 
tent in  the  Criminal  CSoort^  and  the  civil  Court 
refused  to  allow  it  in  LodyC^  Qofdon^s  case. 
LoBD  Chief  CoMMiMioffSRi-^By  the  law 
to  which  I  have  bem  most  accustomed,  this 
evid^ice  would  be  competent.   But  as  it  is  not 
competent  aceor^&ig  to  the  ordinary  course  of 
the  law  hevBf  the  etiden<ie  must  be  rejected. 

The  defender  adduced  evidence  as  to  the  Jl^J^^ 
pmnuer's  charaeter,  and  then  proposed  to  call  de&mation,tiie 

punucr  puti 
evidence  as  to  his  own.  his  diaracter  in 

isnie-— not  to 
the  defender; 

"    Lord  Chi&p  CoMMissioKEB. — Ihavegrsttt  j>«tJicmiy 

.  ^  lead  evidence 

doubts  as  to  admitting  this  evidence.     A  ptt-  to  rebut  a  ipe- 
»suer  who  briogs  an  action  of  damages  for  defama-  ^ain^  Um!  ** 
tioil^  is  understood  to  put  his  character  in  issue, 
iu  that  maf  enter  mto  th«  consideratioti  of  dbie 
Jury  ill  fixing  the  amount  of  the  damages ;  but 
the^  case  is  difibrent  with  the  defender.    If  any 

D 
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HTSLOf  aUegfttion  be  made  against  Iub  character,  eyi* 
dence  maybe  brought  to  rebut  that  chai^; 
and  in  thb  case,  as  the  pursuer  called  the  de* 
fender  a  disgraced  officer,  perhaps  it  may  be 
competent  to  allow  him  this  proof;  but  I  am 
miich  afraid  of  it  beii^  taken  as  a  precedent. 

Cierkf  for  the  defisnder,  maintained,  The 
proof  is  completdy  on  our  side ; — the  pursuer's 
witnesses  have  sworn  to  whi^  did  not  take  place, 
and  what  they  could  not  have  seen  if  it  had 
taken  place ;— e  challenge  is  no  ground  of  ac- 
tion, and  in  this  case  there  was  none  sent. 

As  to  the  abuse,  there  was  a  complete  com^ 
pensatio  ifffuriamm;  the  abuse  on  one  side 
was  as  great  as  on  the  other;  there  was  no 
debt  due ;  the  one  extinguished  the  other ; 
there  is  no  damage  remaining ;  the  party  has 
done  himself  justice,  and  is  not  entitled  to  far- 
ther reparation.  It  is  said  that  this  can  only 
operate  in  mitigation  of  damages ;  it  may  to- 
tally extinguish  them,  nay  throw  the  balance 
on  the  other  side.  According  to  the  rule 
contended .  for  on  the  other  side,  he  who  first 
brings  his  action  is  alone  entitled  to  damages, 
though  he  may  have  been  most  blameable.  If 
one  person  use  his  stick  against  another,  it 
may  be  necessary  for  that  other  to  use  his  in 
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defence ;  but  the  case  is  diffetetit  where  he       Htilop 
merely  uses  his  tongue  ;  in  that  case,  there  is 
no  call  for  defence,  and  if  the  party  choose  to 
retort,  he  cuts  himsdf  out  of  any  other  re* 
dres54 

The  defender  then  called  his  evidence. 

J^fff^y  ^^^  ^^  pursuer,  said,  I  admit 
that  there  are  contra£ctions  in  the  evidence 
as  to  the  first  assault,  but  in  that  situation, 
the  Jury  must  go  to  the  prindples  of  hu« 
man  nature  to  explain  the  fact  that  oceurred. 
At  the  time  they  met,  the  defender  was  boil- 
ing with  rage  i  the  pursuer  had  no  reason  to 
be  angry ;  there  is  sufficient  evidence,  inde- 
pendent of  this,  to  shew  who  was  the  aggressor. 
As  to  the  challenge,  though  Ryrie  swears  he 
did  not  carry  one,  it  is  proved  he  delivered 
what  was  undoubtedly  understood  to  be  one. 
There  is  no  doubt  who  made  the  second  attack. 
The  abuse  retorted  is  not  a  set-off,  but  must 
be  taken  into  account  in  estimating  the  amount 
of  the  damages. 

Lord  Chief  Commissionkr. — After  read* 
iug  the  issues,  his  Lordship  observed,  The  case 
requires  calm  and  minute  attention*   The  que$. 
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HTfixiv         tkm?  ftr  you  to  try  are^  whether  the  two  ansutes 
MitLtiu        on  the  dd  November  are  proved^  and  whether 

they  weife  aocompaaied  with  abusive  hiiguage» 
msd  a  ithalleD^e  to  %ht.  You  have  alto  te 
consider  whether  the  provocation  was  suffident 
to  justify  the  defender,  jand  to  entitle  him  to  a 
verdict  of  acquittal. 

The  abusive  language  is  stated  both  as  an 
aggravation  of  the  assault,  and  as  a  matter  of 
special  charge*  On  the  one  side^  it  is  con- 
tended that  tUs  can  only  enter  into  considera- 
tion in  estiniaitmg  the  amount  of  the  damagesy 
while  on  the  other  it  is  said  to  extii^uish  the 
claim  entirely. 

In  respect  to  the  first  attack^  there  is  con- 
tradictory evidence ;  alid  it  id  material  that  the 
leading  witness  for  tbe  pursuer  is  contradicted 
by  three  others  as  to  wUeh  <^  the  parties  struck 
the  first  blow.  In  this  situation,  you  must  con- 
sider the  state  of  feeling  in  which  the  defender 
was»  and  the  other  cireunlstaiioes  of  the  case. 
In  considering  the  evidence  of  some  of  the  other 
witnesses,  it  is  also  worthy  of  notice,  that  two  of 
them  tell  exactly  the  same  story ;  and  though 
they  swear  that  they  saw  the  whole,  it  is  proved 
that,  from  the  place  where  they  were  when  it 
began,  it  waa  impoasible  they  could  have  seen 
it«    There  has  been  proof  brought  that  several 
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of  the  witnesses  were  afterwards  carried  to  th^       HrsLOf 

spot,  and  it  appears  as  if  tibe  scene  had  been  ia 

part  acted  over  again;     The  effect  this  must 

have  on  the  mind  of  the  witnesses  is  ^parent^ 

as  they  might  confuse  what  happened  on  th^ 

two  occasions. 

From  the  evidence  of  oaae  witness,  it  appears 
that  the  defender  iminediately  afterwards,  giv* 
ing  aB  account  of  the  affi'ay^  said  he  strudk  the 
pony  first ;  ^d,  whether  he  struck  the  mm 
or  the  horse,  this  must  be  C(msidered  the  first 
blow*  Evidence  of  the  confession  or  account  a 
party  gives  of  a  transaction  recently  after  it 
happens,  is  admissible,  and  it  must  be  weighed 
by  you,  along  with  the  other  evidence.  It  U^ 
however,  always  liable  to  mistake  in  Ihe  hear- 
er }  and  cannot,  therefore^  be  said  to  amount 
to  legal  demonstration* 

The  secondattack  took  place  the  same  day,  and 
here  there  is  no  contradiction  in  the  evidencCf 
It  is  proved  that  the  first  words  were  used  by 
the  pursuer,  but  that  it  was  in  consequence  of 
a  contemptuous  look  from  the  defender,  who 
was  also  guilty  of  the  assault.  The  only  justi* 
fioation  0f  this  is,  that  it  was  a  continuation  of 
the  first  attaekf  but  J  cannot  view  it  in  this 
Ught. 

With  regard  to  the  challenge,  it  is  not  pro- 
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Hyslop  ved,  and  even  if  proved,  though  a  thing  to  be 
Miller.  reprobated,  I  doubt  if  it  is  a  ground  for  a  private 
party  seeking  reparation.  Captain  Ryrie  Was 
particularly  on  his  guard  not  to  deliver  a  chal- 
lenge, and  states  that  the  word  he  used  was 
**  meet,"  and  that  he  spoke  in  his  usual  tone 
of  voice.  This  is  material  in  considering  the 
evidence  of  the  other  witnesses  ;  one  of  them 
says  he  spoke  in  a  whisper,  and  another  that  he 
spoke  aloud.  Tliey  also  differ  as  to  the  words 
used,  and  you  must  therefore  consider  as  inter- 
polation all  that  is  stated  by  them  about  fight- 
ing. 

As  to  the  abusive  language,  it  is  contended 
on  one  side,  that,  having  been  retorted,  it  is 
a  bar  to  the  action.  If  this  were  a  question  of 
debt,  the  plea  would  be  good ;  and  even  here, 
though  not  properly  a  bar  to  the  action,  yet 
the  abuse  may  be  so  nearly  balanced  as  to  be  a 
complete  set-off.  The  challenge  and  abusci 
however,  I  have  always  thought  rather  to  be 
aggravations  than  substantial  offences ;  and  in 
the  whole  circumstances  of  the  case,  do  not  con- 
sider the  pursuer  entitled  to  large  damages. 

A  Jury  ought  never  to  give  vindictive  da- 
mages, but  a  proper  reparation  for  the  injury 
done.  It  is  not  my  duty  even  to  suggest  any 
sum,  but  I  am  persuaded  you  will  not  in  this 
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case  give  any  thing  like  the  sum  claimed ;  and 
though  each  may  probably  have  fixed  a  differ- 
ent sum,  you  will  have  no  difficulty  in  coming 
to  an  agreement  on  the  amount. 


HYSLor 

V. 


Verdict  for  the  pursuer,  damages  L.^."^ 

Jeffrey  and  Coekbum  for  the  Fumier. 

Clerk,  FuHartan,  and  Mtmoreiffl  for  the  Defonder. 

iAgdDiBf  Thomas  4*  John  ScotUmi^  w.8.  and  Akxander  BMr^  W.S.) 


PEESCNTj 

LORDS  CHIEF  COHMISSIONER  AND  PITMILLY. 


DiCKsoNS,  Bi^othersy  v.  Dicksons  and  CSoivi- 


PANY. 


.  t 


Ak  action  of  damages  against  one  company  for 
executing  an  order  intended  for  another. 


*  Whea  the  case  was  retttmed  to  the  Court  of  Settion,  the 
Lord  Ordinary  found  expencet  due^  which  were  taxed  by  the 
aucfitor  at  upwards  of  L.400y  including  those  in  the  Court  of 
Setstoa.  The  Courts  however^  modified  the  sum,  and  struck  off 
L.200. 

By  act  of  sedenintj  dated  6th  March  1 81 7,all  expences  in  the 
Jury  Court  are  declared  to  be  under  the  sole  and  exclusive  cog* 
aisance  of  that  Court.    But^  if  the  Issue  is  on  an  incidental  point 
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March  IS. 


Damages  foond 
due  hy  one 
company  of 
merchanttfer 
executing  an 
order  intended 
for  another. 


/ 
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Of6S»P|lt  • 

&  Go.  ISSUES. 

^'  Whether  the  defenders  did  receive,  or  get 
into  their  possession,  certain  letters  from  the 
'*  Reverend  William  Carr,  fiustor  for,  or  act- 
<<  ing  on  behalf  of,  his  Grace  the  Duke  of  Pe- 
^*  vonshire,   viz.   one  letter  directed  Messrs 
"Dickson,    Nurserymen,    Edinburgh,  dated 
^  Bolton  Abbey,  11th  October  1813,  contain- 
ing an  order  to  furnish  the  said  Duke  of  De- 
vonshire with  150,000  best  seedling  larch  ; 
''  another  letter,  dated  Londesborough,  19th 
"  October  1813,  relative  to  the  said  order  of 
"  150,000  seedling  larch,  and  making  a  further 
«  fflwler  ftr  5Q0Q  wwpipg  hwsh  j.  a^d  mother 
^Metter,  dated  Boltgn  Abbey,  l6th  Decem- 
<' her  1813,  relative  to  the  former  order  of 
"  150^000  seedUog  lardi,  and  makji^  Ji  fiirther 
<<  order  of  10,000  birch  seedlings,  and  90,QOO 
"  Scots,  (meaning  Scots  fir,)  all  which  letters 
'*  and  orders  were  written  and  intended  for 
"  the  pui'suers  ?  And, 
"  Whether  the  said  defendersi  knowing  the 


in  the  case,  the  Lord  Ordinary  or  Di^ion  directing  the  I»ne^ 
**  thall  determine  whether  the  expences  so  aHowed,  and  taxed  by 
'*  the  Jury  Court,  shall  be  awarded  in  whole  or  in  part." 


<<  tmd  lettem  from  ttiQrfltid  il«?vaexul  WUliam  DicKsovt 
*^  Gurr,  with  the  wdars  tbarein,  not  to  be  in-i  Picksons 
"  tended  for  them,  tb^md  dffi^ders  did  never-  ^^  ^ 
^*  theless,  knowingly  and  fraudulently,  reply  to 
'^  thdwd  lettora^Qie^Hiiiitd  intended  for  the 
^^  Md purwexBi  nnd  did  fiHrthi^r  i^xepqte ili«  . 
'<  orders  oMtdimd  to  tb«  ^d  letters,  amc^r 
*^  ing  the  sdd  mistake  in  delivery  and  receipt 

<^  of  the  Biid  letters  finm  tli^  md  puvueiB,  and 

^  fiN»  tb^  «dd  HeveMftd  WilUam  Carr,  to  tbe 
**  great  injury  of  the  pumien  m  tji^  trade  and 
'« bnaiiionit  and  to  thoir  dim^ge  in  reqpect  to 
«' the  iiaiil  mkrs  P?' 

^'  N*  B.  The  dabuig?$  we  Wd  «  L.;5qo/' 

ft 

Mr  Carr,  not  knowiiig  thut  there  n^w  two 
companies  of  Dicksons  in  Edinburgh,  addres- 
sed his  letter  ^^  Messrs  Dickson,  Nurserymen, 
^f  ESnhvatgh.'^  Thul,  though  intended  for 
^  puimers,  was  carried  to  t^  defenders,  and 
they  prel^e^Asd  to  emeote  the  commission* 
One  of  the  partners  of  the  house  of  Dieksons^ 
lathers,  h^Vii^g  met  Mr  Carr,  an  expkmation 
took  place*  A  correspondence  ensued  betwixt 
the  two  cempaniesi  in  which  the  defenders 
stated,  that  the  first  letter  was  addressed  pro- 
perly to  them  ;  and  though,  in  the  second  let- 
ter, Mr  Carr  referred  to  orders  of  former  years, 
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BicKsoNs  tKey  could  not  from  that  cireumstance  discover 

DicKsoNs  the  mistake,  their  books  being  in  the  hands  of 

^^^  ,  an  accountant  at  the  time. 


SSr  hL"^*'  After  Mr  Cockbuili's  speech  for  the  defen- 

opened  his  case,   4er,  Mr  Clerk  said,  he  wished  to  read  certain 

the  pursuer  j  i  •  i    i      i   •  <■         •       ••■ 

may  read  do-     documents  which  he  had  omitted  to  notice. 

cumentary  evU 

dence,  but  the  •  ' 

^^'^!^  i*  *"■       Lord  Chief  Commissiokbr.—* The  docu- 

titledtoob- 

serre  upon  it.     ments  may  be  read,  and  Mr  Cockbum  may 

then  observe  upon  them. » 
^  Tbd  rule  that  cross  questions  are  incompetent, 
if  they  do  not  arise  out  of  the  examination  in 
chiefs  was  also  held  as  fixed,  till  the  bill  of  ex- 
ceptions in  the  case  Hyslop  t;.  Staig,  supra^  p. 
16,  s^att  be  discussed;     • 

.  Lord  Chief  Commissioner  to  the  Jury. — 
The  question  bere  ifi  not  whether  thisjs  a  cri* 
minal  fraud,  but  whether  there  is  such  a  de- 
imt  as  tlie  law  construe^  to  be  fftiDd,  and  which 
pnli  sufagect  the  defenders  in.damages*^ 

Mr  Carr's  letter  of  the  1 1th  October  181S 
is  so  short,  that  the  defenders  ought  to  have 
suspected  that  it  was  not  a  first  order,  and  the 
other  letters  refer  expressly  to  orders  of  former 
years. 

AAer  detailincr  the  circumstances  of  the  case. 
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^iis  Lordship  sftiJ;  ^he  pursuers  are  entitled  not 
merely  to  the  profit  on  this  particular  order, 
but  to  a  compensation  for  the  injury  done  to 
their  business,  and  the  trouble  and  Anxiety 
this  action  has  occasioned. 


.1 


Verdict  fiwrttie  pursuers,  damages  L.  150.* 

•  Clerk,  Cranstwtn^je0eifi  tak^Btmfnlee^  iir  the  PunneiB. 
(J9ckb«m,  I}rummiQfi4$  9nd  Bfdhmfard^  fbr  the  JMesoi^fsr^t 

{Agents^  JnhnJonet^  w.s.  and  Jardine  and  Wlkon^  w.s.) 


GLASGOW. 

P&£8£NT, 
THE  LORD  CHUr  C01CMIS8I0NEB. 


Dickson 8 

DiCRSONS 

&  Co. 


•  ( 


Keru  v.  Mabshaxx.  t 

xHis  waa  an  action  raised,  by  Marshall,  as.e:i« 
ecutor  of  the  deceased  William  Marshall,  writer 


*  The  Jury,  in  this  and  several  other  cases,  found  the  pursuer 
astkled  to  coftt*  but  were  informed  hf  the  Court  t^at  tMi  wa» 
not  within  their  proviace, 

J  As  Mr  Kerr  had  been  appointed  to  lodge  the  condescendence, 
he  was,  in  terms  of  the  act  of  Sederunt,  9th  December  1 8l5|'§  4 1, 
^^  to  be  pnrsner  in  the  Jury  Court*  though  defender  in  the 
Court  of  Session*  He  is*  therefore>  described,  as  pursuer  in  the 
following  report. 


It  ti  the  prac- 
tice and  undcf^ 
standing  at 
Greenock»  that 
an  agent  Uiere 
who  employs 
one  in  Glas- 
gow or  Paisley 
to  conduct  the 
causes  of  his 
clients*  is  only 
liaUe  for  the 
sums  he  re- 
covers from  the 
clients. 
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K«^K        in  Glasgow,  against  William  Kerr,  writer  in 
MARsifAix.     Greenock,  for  payment  of  the  IMance  of  an  ac- 
count due  to  tlie  deceased. 

In  defence  Kerr  stated^  Th^  he  had  been  in 
the  habit  of  employing  Marshall  to  conduct  the 
causff  of  hi»  di?^t«  in  the  Bu^gh  Court  of 
Glasgow,  and  that  the  account  was  composed 
of  the  expences  incurred  in  these  causes,  but 
that  several  clients  had  failed,  whereby  he  had 
not  been  able  to  recover  a  considerable  part  of 
the  sum  due  by  them  ;  and  that,  by  the  prac- 
tice of  the  writers  ii|  Glasgow  and  Greenock, 
the  writer  in  Greenock  w^  not  liable  for  such 
deficiency. 

The  Lord  Ordinary,  and  at  first  the  Court, 
held  Kerr  liable  ;  but  on  a  reclaiming  petition, 
they  appointed  him  to  give  in  a  condescen- 
dence, and  afterwards  approved  of  the  follow- 
ing 

ISSUE. 

*<  Whether,  during  the  period  betwixt  the 
"  mouth  of  June  1799,  and  the  month  of  No- 
''  vember  1805,  it  was  the  practice  ^nd  upder- 
**  standing  between  the  writers  in  Greenock 
<*  and  the  writers  in  Glasgow  and  Paisley, 
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<^  When  a  writer  m  Greenodc  employed  a  writer        Ke^r 
**  in  Glasgow  or  Paisley  to  conduct  business    Mamhalu 
**  for  their  mutual  clients  in  the  Courts  in  said     '^^^^^^ 
"  burghs,  for  the  writer  in  Greenock  to  be  re* 
*^  sponsible  to  the  writer  ifi  Glasgow  or  Fais- 
**  ley  for  such  accounts  only  as  be  actunlly  re^- 
'<  covered  from  their  tftintuid  clients,  unless 
**  there  was  a  special  agreement  to  the  con- 
"tniry?*' 

Kerr  called  almost  all  the  writers  ih  Gteen*- 
ock,  who  swore  to  the  practice  alleged  by 
him.  Marshall,  on  the  contrary,  rested  his 
case  on  the  testimony  of  a  number  of  writers 
in  Gla^ow,  who  were  in  extensive  employ- 
ment from  other  parts  of  the  country,  but 
never  heard  of  this  practice  or  undei^tanding 
with  Greenock. 

Jeffrey^  for  the  defender,  matintdiied,  In  all 
cases  the  employer  is  liable  to  the  person  em- 
ployed. This  was  found  in  a  strong  case  df  Gmg  v.  Stew 
law  business.  It  would  require  strong  proof  to  igli*!""*  *^' 
take  any  case  out  of  this  general  rule  ;  and  the 
witnesses  all  found  their  opinions  on  narrow 
views  of  expediency,  which  the  Court  have  de- 
termined to  be  against  t|iem. 


i 
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Kerr  Murray f  for  the  pursuer,  contended,  In  ge* 

Marshall,     neral  an  agent  is  not  liable  unless  he  receive  a 

del  credere  commission :  Tlie  Court  proceed- 
ed in  the  case  of  Greig  on  the  broad  admission 
of  the  writer  in  Glasgow.  The  witnesses  on 
the  other  side  merely  gave  an  opinion  in  law. 
All  the  Greenock  writers,  and  those  who  have 
practice  with  that  town,  swear,  that  it  is  the 
understanding,  that  the  writer  in  Greenock  is 
not  responsible  for  the  sums  he  does  not  recover 
from  the  clients. 

Lord  Chief  Commissioner.^- At  common 
law  Kerr  would  be  liable,  but  in  consequence 
of  an  averment  that  the  practice  and  under' 
standing  between  Glasgow  and  Greenock  is 
different,  this  issue  is  sent  to  have  that  prac- 
tice ascertained. 

As  it  is  an  exception  to  the  general  rule, 
Kerr,  who  in  this  Court  becomes  pursuer, 
must  make  out  his  case  distinctly,  and  if  you 
think  he  has  done  so,  you  will  find  accordingly  ; 
if  not,  you  must  presume  for  the  common 
law. 

Most  of  the  witnesses  for  Kerr  swore  that  the 
practicewas  as  he  stated ;  and  some  of  them  m^i- 
tioned  particular  instances  in  which  demands 
such  as  Marshall  now  set  up  had  been  made 


1816. 


THE  JURY  CGfURT.  63 


and  resisted.     This  shews  the  understanding         ^■** 
with  respect  to  such  claims.     These  witnessesi      Marshalu 
however,  being  writers  in  Greenock,  though  per- 
fectly fair  and  candid,  have  the  secret  bias  of 
interest. 

The  witnesses  for  Marshall  have  no  parti- 
ctdar  knowledge  of  this  practice  with  Green- 
ock ;  but  it  is  material,  that  though  living  here, 
(in  Glasgow,)  and  in  extensive  employment 
from  various  quarters,  they  never  heard  of  this 
practice  or  understanding  with  Grreenock,  One 
of  them,  though  agreeing  with  the  others,  that 
the  law  was  in  his  favour,  admitted,  that  he 
would  not  push  it  to  the  extent  of  bad  debts. 

On  the  whole,  I  am  of  opinion,  that  there  is 
reasonable  ground  to  think,  that  the  practice 
and  understanding  is  made  out  in  favour  of 
Kerr ;  but  this  ia  a  matter  which  falls  more 
properly  within  the  province  of  a  Jury. 

Verdict  for  William  Kerr  the  pursuer. 

J,  A.  Murray,  and  JL  Huwter,  te  tli«  Punuer. 
J^rey  and  Jardhu,  for  the  Defisnder. 

(Agents,  WURmn  DrytdaU^  w.8.  and  AreMbM  Crtn^d^  w.fl.) 


Sth  June  1816.— The  Cojirt  refused  a  rule 


C4  CASES  TBI£D  IS  June  19^ 

Kbrr         to  shew  cMfle  why  a  new  trial  should  not  be 

Marshall.       gnmted. 

On  the  22d  they  ^pUed  the  Terdict)  and 
found  Kerr  ratitled  to  his  eicpences  in  the 
Jury  Court. 


FHKSEirtj 
LOA08  CHIBt  COXMItBIOkElt  AKB  PITVILLT. 


sat 


i^^ 


1816.  Paul  v*  Olh  Stti^ma  Company^ 

June  10. 

The  ownen  of  Thib  was  an  actidd  to  recover  the  loss  sustain* 
liable  for  the  ed  on  flax»seed  by  the  detention  of  a  vessel  be- 
l^tk^SSi..  longing  to  the  defenders. 

having  con- 

wai  under  de-  The  Defence  was^  That  no  loss  was  su£fer- 
^1^"^  ed :  That  the  application  to  take  the  seed  on 
duties,  and  the  board  was  uot  made  till  after  the  day  on  which 

market  price 

of  goods  hav-  the  vessel  should  have  sailed :  That  the  de- 
^  fenders  did  not  engage  that  their  vessels  should 

sail  on  any  ptttieular  day$  and  were  not  ^ut  on 
their  guard  that  this  was  an  indispensable  con- 
dition of  th6  shipment. 

Mr  Paul,  merchant  in    Leith,  wrote    to 
Messrs  Hewitsoll  of  tiondoui  to  send  him  a 


I 
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hundred  harrels  of  flax-seed^  provided  they         Pavl 

could  do  so  before  a  certain  day.  One  of  these  OLoSHirMHa 

gentlemen,  on  S5th  April,  sent  to  the  defend-       ^^^ 

en  to  inquire  when  the  first  vessel  would  sail 

for  Leith }  and  in  consequence  of  the  infomii^ 

tion  returned,  they  purchased  the  flax-seed, 

juid  it  was  put  on  board  the  Lord  Melville,  a 

Teasel  belonging  to  the  defenders.     It  had 

1)een  intimated  to  the  public,  that  this  vessel 

vras  to  sail  <m  the  S4th,  but,  owing  to  the  duties 

Hot  being  paid  on  a  quantity  of  spirits  brought 

by  her  from  Scotland,  she  was  under  detention, 

and  for  several  days  thereafiw  did  not  saiL 

The  Queen  Charlotte,  another  vessel  beloug- 

ing  to  the  defenders,  sailed  from  London  on 

SOth  April,  and  arrived  at  Leith  sometime  be* 

fore  the  Lord  Melville,  which  did  not  arrive 

till  19th  May,  by  which  time  there  wasagreat 

fidl  in  the  price  of  flax-seed. 

ISSUBS. 

*'  Whether,  on  or  about  the  87th  day  of 
^*  April  1814,  certain  goods,  vis.  one  hundred 
*^  bands  of  flax-seed  were  shipped  on  board  a 
'*  certain  vessel  belonging  to  thedefenders,  cal- 
*^  led  the  Lord  Melville,  then  lying  in  the  port 

of  Londra,  taking  in  goods  on  frdght  ftf 

the  port  of  Leith?  And, 


€4 
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■  *  » 

Paiii^  "  Whether,  at  the  time  of  receiving  said  flax- 

Old  9rip»ino  ^^  seed  on  b6ard,  or  at  sometime  before,  the  de- 
^^0^-^^  '•  fenders,  by  themselves,  or  others  acting  in 
^*  their  name  and  by  then:  authority,  did  un- 
^*  dertake  to  the  shij^er  or  shippers  of  the  said 
^^  flax-seed,  that  the  said  vessel  should  set  sail 
^*  from  the  said  port  of  London,  with  the  said 
'*^  flax-seed  on  board,  on  or  before  the  ^h  day 
*^  of  April  1814  ?  And, 

^  Whether,  as  the  said  vessel  did  not  sail  oft 
^  the  voyage  aforesaid,  on  the  day  last  afore- 
^  said,  the  pursuer  has  thereby  sufiSsred  loss 
**  ^nd  damage,  by  losing  the  opportunity  of  tlis^ 
*^  posing  of  the  aforesaid  flax-seed  to  the  beM 
**Wlvantage ;  for  which  loss  and  damage  tiie 
••  defenders  are  Kable  ?** 

^  The  damages  are  laid  at  %.  500/* 

m 

By  lodging  in        After  the  Jury  were  sworn,  a  c^itificate  diA 
^^HM^^^  *    *  witness  could  not  attend  was  produced, 
cannoi  attend  i»       Jeffrey  for  the  pursuer.— The  Jury  are  char- 
nets,  tbe  Jury'   gfed  With'  the  cttie,  tftid  Can  dnly  be  relieved  by 

tie*  eoMeotiiig   .;  .  IxyftD    ChIEF   CoJnilSSIOKEBi-^llie   Jllry 
to  withdraw  a 

Jurymao.         VMfj  »bfe  ditehat-ged  by  the  parties  consenting^  to 

withdraw  a  Juryman ;  but  there  mnkt  be  ixi  af- 
fidavit j'tbat  'this  is  ai  material  witness,  Md  the 
costs  must  be  paidw     Agents  shoutd'  ihqtiife 

10 
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after  their  witnesses,  and  give  notice  to  prevent  ^^^^ 

the  Jury  having  the  trouble  tp  attend.  OldShippimo 

Clerkf  for  the  defenders. — He  was. taken     ^^-^^^^^ 
ill  this  morning.    The  party  will  go  on  without 
him.  .!  ' 

Evidence  in  this  case  ;had  been  taken  on  Whai  two 

commission  in  London;  and  one  ofthecoun-  areganted,tiie 

sel  staied,  ihat  the  evidence  for  the  defenders  S[^jfenS& 

could  not  be  considered  as  cross  to  that  of  the  to  be  considered 

'  I*  k  ^  t     -i     '    '  '  ^  '  1  *•  ^" evidence, 

pursuer,  to  which  the  opposite  counsel  assent*   aiAi  not  crost  to 

J  that  for  the  pur- 

Lord  Chief  Commtssioner.— When  a 
commission  is  granted  to  each  of  the  parties^ 
and  the  same  witness  is  examined  by  both^i  the 
examination  by  the  defender  is  to  be  consider- 
ed as  his  evidence,  and  not  as  cross  to  that  of 
the  pursuer,  and  must  be  read  separately  to  the 
Jury. 


Hewitson  in  his  deposition  stated,  that  he  or 

*  I*'  4**  *l  I 

his'  ^uritnei:  sent  to  ihquii^  ,the  time  of  sail* 

Lord  Chief  CoMMisi^froNER.— This  is  oi»ly 
evidence  that  lie^  sent  his  servant,  but  not  of 
the  inquiry  made,  or  the  answer  returned.  Be- 
fore n^djaagi  t^e  r^st  x)f  thw.  deposition,  the 
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Paul        bill  of  lading  ought  to  be  read  to  make  the 
Old  Shipping   ^^^  evideiioe  releviant. 

52L/  J^ffireg. — I  only  iit'lsh  to  establish,  that  hd 

seiit,  and  acted  in  cotisequence  of  ,the  answer 
returned. 

The  bill  of  lading  was  then  read. 
Objection!  to  *       QUrk  Stated,  That  if  he  had  known  in  timer 

the  pompeCfn*       -  .  ,       . 

cy  of  a  witness   there  was  a  n^aterial  objection  to  this  witness  : 

wmmbsior      ^^  ^^  btother-in-law  to  the  pursuer,  and,  there- 
^e  open  for      f^fg^  incompeteht. 

.discussion  /         #      V  a» 

when  his  eri.         Jeffrey  denied  that  hie  was,  and  Mr  Clerl 

duced»  did  not  insist  in  his  objection. 

Lord  Chief  CoMMigsiON£R.^-All  otgec- 
iions  to  the  competency  of  a  witness  examined 
before  a  commissioner  remain  entire ;  the  m- 
terrogatories  are  put  under  the  reservation  of 
all  competent  objections.  * 

Jeffrey^  for  the  pursuer.-^unday  and  Thurs^ 
day  are  regular  days  of  sailing,  and  the  flax- 
seed was  bought  on  the  futh  of  the  Lord  Mel- 
ville  sailing  on  Thursday  the  28th  April.  The 
defenders  concealed  the  fact  that  she  was  un- 
der detentipn.  They  substituted  another  ves- 
sel in  her  place,  but  did  not  put  the  seed  into 
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it.     Had  it  arrived  by  this  vessel,  H  might        ^aol 
have  sold  /or  L.  5  per  barrel,  but  the  Lord  OldSh'ippins 
Melville  not  arriviDg  till  thp  18th  May,  L,  2  ^ 

was  the  highest  price  which  couI([  be  obtained, 
being  a  loss  of  L.  270 ;  the  remaining  sum  is 
claimed  as  a  compensation  for  trouble  and  vexa- 
tion. * 

Clei^kf  for  the  defender.^-Tliere  is  ho  evi- 
dence  of  either  culpable  negligence^  or  substan- 
tial breach  qf  contract  Th^  vessels  do  not 
sail  on  the  days  specified,  if  any  thing  renders 
it  inconvenient.  Tlie  company  did  not  en<» 
gage  that  the  ship  should  sail  on  the  28th 
April,  and  the  nature  of  the  cfugo  was  not  ev 
plained  to  them. 

Lord  Chief  Commissioner.-— The  first 
issue  is  not  disputed.  Tlie  days  of  sailing  I  do 
not  tbink  absolutely  fix^d ;  there  is  therefore 
no  damage  due  on  account  of  the  vessel  not 
sailing  on  the  first  Thursday  after  the  27th. 
Tlie  question  dien  is,  if  there  is  fraud  or  cul- 
pable ne^igence  which  will  subject  the  com- 
pany for  the  loss  ?  I  do  not  think  either  proved. 
Tou  must  suppose  that  Lawrie,  the  defender's 
Hgent  in  London,  on  the  25th  ex^ect^  the 
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3PAUL        duties  to  bp  paid,  and  t;|ie  ,?Wp,,to  bc|.rgady  tp 

Old  Shipping    3ail  On  the  S8th^  ^     ^        .    i 

v^»««^^-^/  voncealmeut  of  trut^h  is  a^  good  A.||?;p^^ 
of  action,  as  fusertion  of  falsehood  j^  apd  io  thj^ 
case,  though  ther^  is  i^o  propf  of  f^^sehood}  there 
is  somefhing  of  QOfH}e9lm^nt»  and  this  is  one  of 
the  most  proper  subjects  for  the  determina^ioB 
of  a  Jury.  If  you  think  he  ought  to  have  in- 
ibrmed  Hewit^n  of  the  detention,  or  ^  that  he 
had  reason  to  believe  the  duties,  would  not  be 
pud  befcH%  the.  38th,  you  will  find  damages. 
There' is  no  evideq^  th^t  Lawjrie  iy«A  ipform- 
ed  of  the  nature  of  th^^^cargo  ^^  an4  tW?  QO^^ 
ce^hnent  must  to  kiept.in  yi^w  in  CQ^i^^d^riiig 
t>at  on  thf  other  side.  ^The  projio^d  cl»nge 
from  one  vessel  to  another  wouj^  pft^  .{Jteen 
hazardous  j  for  if  Hi^  had  paid  the  duties  on 
|;he  ie8tl^_^e  Qu^  Qh^lo^.  t^fijdid  ^y;^  l^ve 
be^.tWm  vessel.    .■..'.        " ...  ;;.,."    .' 

"Verdict  fpr  the  bti^suer^  damages  TuAtpJ 

(Agents,  |9rojie  an4  Imlafft^m.  a»  and  Ttteedie  mmI  FTe/^^iy  ▼•  8.> 

•  * 


J916.  THE  JURY  COUBTa  71 


X.0»D8  CBISF  COMMISSIPNJ^II  ilNtI  JPITllXIJ|T« 


.     .t 


.Patterson's  Trustees  v.  Johnston  and         im. 

Husband.  v^"v. 

This  was  an  action  of  declarator  of  liege  Fomiddi^a 

^      penonoiedof 
gOUStie.     '  adiimeifif- 

rarcDt  Irani 
tluuof 


<i 


Bbfei^ce.— Deathbed.  Sl?*^'' 

.  the  time  of  caE- 
^         '  '  ccutiog  a  tnHt« 

I88UE9.  ^•^  ! 

«'  l5i;  Whetiier,  on  the  11th  May  1915,  the 
date  of  the  trustdisposition  executed  by  the 
^  said  deceased  Ralph  Patterson  in  farour  of 
^  the  puim^rs  as  his  trustees,  the  said  Ralph 
*f  Fstterscm'  had-  edntrsMed'the  disease ef  which 
"  he  afterwards  died  ? 

:  **-9xb,  Wkedier,  birtfce  26th  May  1815,  or 
^  any  oth^r  day  subsequent  to  the  date  of  the 
^  iaiid  tmat^iisposition)  the  ssSd  Ralph  Ffetter- 
^^  soQ  want  tO'  t^  market  of  the  town  of  Ber- 
*f  wick,,  m  rsturned  -frdm  the  ^nnfe  iinsiip* 
*i»poi*6d'irt*     —  * 

-  •  .?l^  .?P12?W^¥V  i&H4e»f*»  ^tali  thi?  g?p|;len}an» 
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PATTI&tOH't 

Tevstxbs 

Johnston  & 
Husband. 


was  attadced  with  symptoms  indicating  an  af- 
fection of  the  [HTostate  ghnd.    These  symp- 
toms abated,  and  towards  the  end  of  May  and 
beginning  of  June  he  was  so  much  better  as  to 
be  able  to  walk  in  his  garden,  and  to  go  to  se- 
veral houses  in  Berwick.     In  the  beginning  of 
June  his  health  was  so  much  improved,  that 
loost  of  his  medical  friends  ceased  attending 
him.     In  the  forenoon  of  the  11th  of  tha^ 
month,  he  paid  several  visits  in  the  town  of 
Berwick,  and  drank  wine,  (which  usually  ^Us- 
agreed  with  him,)  and  ate  biscuit  or  cake.     In 
the  afternoon  he  paid  one  or  two  more  visits, 
and  supped  with  a  friend,  where  he  ate  fried 
eggs,  and  drank  a  little  brandy  and  water. 
The  day  following  he  had  a  violent  attack  of 
bilious  vomiting,  whidi  he  said  had  throtwn 
him  badk  eight  days,  and  he  died  on  the  21st 
of  that  month* 

Durmg  bis  first  illness,  he  was  attended  by 
Dr  Robertson  and  Messrs  Gilchrist,  Stev^i- 
son,  and  BMtison*  The  last  of  these  gaitle- 
men  had  not  practised  medicine  for  some  timet 
and  did  not  see  him  during  his  second  illness } 
he  and  Dr  Robertson  thought  his  illness  an  af« 
fection  of  the  prostate  gland,  which  they  (aa 
wdl  as  Dr  Gr^ory)  consider  a  growing  and  in« 
ramble  disease,  at  least  in  an  old  man. 
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cSirist  and  Stevenson  thought  him  on  the  8ih  ^^mtsonU 

Trustees 

June  80  much  recovered  from  the  first  flhiess,  t^. 

that  the  one  expected  he  might  recover  his    '^h^JITb^^^^^ 
former  strength,  and  the  other  thought  he 
m^t  live  for  years ;  they  considered  the  dis- 
ease of  which  he  died  quite  different  from  his 
former  illness }  and  Dr  Grr^ory,  to  whom  the 
case  was  minntely  stated,  from  the  evidence  of 
the  other  ^tnesses,  was  of  the  same  opinion.  Dr 
Robertson,  on  the  other  hand,  did  not  conceive 
tiliat  a  few  eggs  and  glasses  of  wine  could,  even 
hi  a  very  indifferent  state  of  health,  produce 
deadi ;  at  the  same  time,  he  concurred  with 
the  two  other  medical  gentlemen  in  stating, 
diat  Dr  Patterson  had  no  sickness  and  vomit- 
ing  during  his  first  illness ;  and  that,  during 
the  second,  n<me  of  the  symptoms  of  the  first 
returned,  except  a  disposition  to  make  water 
more  frequently  than  is  natural,  which  last 
&ek  was  not  mentioned  by  die  two  surgeons. 

With  rcqgard  to  being  at  market,  it  was 
proved  that,  on  the  26th  May,  Dr  Bstterson 
went,  between  eleven  and  twelve  o'clock,  to 
the  Adfg  of  H.  Ross,  at  the  foot  of  Hydehill, 
one  of  the  most  puUic  streets  in  Berwick ; 
that  it  was  the  day  of  the  annual  fair ;  that 
there  were  a  number  of  strangers  in  the  shop ; 
diat  meat  was  hung  out  at  the  door  as  on  a 
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Patterson's    market-dAy ;  and  that  tibe  com  market  is  held 
^"v.  at  th^  top  of  the  street,  .(between  twelve  or 

'^Hu^BA^'k*  ^^^  ^^  '^'^  o'clock,)  but  that,  owing  to  the 
v^^.^%>^      i^?epnes$  of.  this  street^  it  is  noi)  easj,  from  tho 

coni  market;^  to  see  a  person  at  the  foot  of  it. 
Jt  was  alsq. proved  that  this  atfeet.ifi.not  in- 
cluded in  the  psrambulatipn.  by  the  mi^giatratw 
on  the  fair  day. 

Dr  Pattersosi  was  in  the  habit  of  walkini^ 
with  his  hands  behind  his  back ;  but,  on  thif 
occasion,  he  w^][^t  arm  in  arm  with  Msyor  Foa-; 
ter,  to  and  from  th?  middle  of  the  street  oj^k)^ 
site  Ross's  door.  -  After '  ire^tuniipg  hpm^  h^ 
immediately  went  out  alone« 

A  question  being  asked,  r  as .  to  the  Doctor's 
«ge,  and  hi^.o^fn  ppinioii  of.his  copnplainty    « 

ft  is  bcorape-        Lord  Chief  |CaBWijM^i<pnui,-^         hear* 
Si^n'rS'by  ^y  eidde^^e  pf/yy^at  the  p^X^^^ 
bownac-       is  jincompetelRt.   .itf  ,hi«  agp  i^ j)f ^^y  ^^^, 

qii^nce,  it  mu?t|  he  reg^larly^  pivjiyed.     ; ;    . 

$  95  and  96.      occ^^nr  ,tOi  go ,  mtp  tlje  ^?S^ry;  ff  il^  ^  9^ 

^eathbedi^;  i^  k  J^^th^X,  goi^  ,to  kjurk  oi; 
Qiai:ket  is  the  Qpiy/proof.^Qf  refonyalescfence^ 
The  Court  have.  iQ^lainedvfhat  is^.a  mark|s;t*  - 
Did  h?  dip  of:  the  ^ame  d^^e?  .  Dr  Ifatr 


of  it 
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tfiPff»,  ^,wm  oa  the  extreme  ^ei^  of  life,  has  PATTXftaoM't 
f^.aliUck  of  m  mcurable  disease}  he  aftai^  «• 

war^b  haa  an  attack  of  bUioua  vomiting,  which    ^uvn^it 
|8  incident  to  a  m^  in  perfect  hedth,  and  diea 
within  aix  weeks  of  his  first  attack*     Con'' 


aq^pose.  thiit  he  died  from  drinking  a  few 
glasfcf  of  wind  wd  not  irom  his  ^^owing  and    '   ._    ' 
incurable  dMaaae  ? 

^  shop  |]8  not  a  jnnafk^tp  neitk^  i#  m&tdfj 
huxjing  and  selling  goiqg  to  market ;  th^  act  of 
aederunt  expres^y  mya  80«  Were  th^  whole  of  ^  ^^ 
S^nriek,  on  the  %  of  tii«  fwr.' a^  rnvkdi.  '*-»^^««- 
Dr  Fattersqa  had.  only  to  step  out  of  hia  hotise, 
and  jpye  was  .ii|  th(a  market.  Hydehill  is  not 
the  nairket.  '^  The  History  of  Berwicik ''  aa>ys 
that,  40  years  ago,  they  ajq^^tied  to  have  the 
market  eaitended  to  HydehiJL  Hewas  nei<- 
iher  in  the  fiaipQ*  ^^  ^  the  hour  of  die  .cqn^ 
marketi  -  B^md^s^  he  ^yas  supported* 

Ctminghame^m  opening  the  case,  and  Jig^^ 
in  reply,  contended, — Going  to  kirk  and  mar- 
ket is  iM^t  tb^  <Naly  prpof  of  reconvalescwc?. 

^Che  qiiestiiQ^  u  to  the  diseiuie  is  prepetly 
^e  jof  ff fd^ine^  and  the  medical  (^inion^  must 
4^^e]tf  Qir.^bei^^an  had  £»ni)ed  a  theory 
aatfn  Dr^F^^tejespA'a  first  c^miplainit.;  bi^b  what 
would  ]}e  ha^  fai4  if  he  iia^  se^n  him  fiv  the 
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Pattemon's    first  time  on  8th  June  ?    You  cannot  inquire 

Trustees 

t;.  into  all  the  circumstances  that  prepared  him 

^ihTsS*  for  being  killed  by  the  cake  and  wine.    There 

^••■"V^^  was  a  great  diflfepMce  proved  in  the  symptoms 
of  the  two  complaints. 

Earl  of  Rom-  If  WO  proTO  that  he  was  at  market,  die  pre^* 

diiS,*J!!?La*  sumption  is  in  favour  of  the  deed,  ind  they 

dies  M.  and  D-  ums^  prove  the  support.     It  is  not  necessary 

Thomson^  84tli  f 

Not.  17S6.M.  that  he  should  be  in  the  market,  if  he  is  ex- 
Laird  V.  Kirk-  posed  in  the  market-place  to  the  observation  of 
r^iSfc''?  indiflferent  persons.  Hydehill  is  a  market.  The 
174.  M.  3315.    4ict  of  sederunt  is  only  intended  to  guard  agahist 

going  to  a  private  shop  at  unseasonaUe  hours. 
Act.  Sed.  Was  he  supported  ?    The  act  1696  makes  it 

Ss'e^c!  if  ^*'    <oftcient  that  the  person  lives  60  diq^,  though 

he  dies  of  the  same  disease*  Was  his  going  to 
market  a  <^  straining  of  nature,"  and  before 
9ekct  witnesses  ?  He  had  no  idea  of  render* 
ing  his  settlement  valid.  He  went  on  a  subse- 
quent occasion,  alone,  six  tunes  as  fiur  as  the 
market. 

The  Lord  Chiep  Commi88IOner,  after  de» 
tailing  the  medical  evidence,  observed,— -The 
Jury  wiU  attend  particularly  to  Dr  Gr^ory's 
evidence.  Upon  a  very  particular  and  correct 
statement  of  the  evidence  given  by  the  other 
medical  men,  Dr  Gr^ry  has  been  asked 

11 
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whether  he  considered  the  death  to  arise  from  Patteesoh's 

the  irregularity,  or  from  the  previous  disorder,  «. 

and  he  h^s  given  it  decidedly  as  his  opinion,    ^nvsI^Hu^ 

that  the  death  arose  from  the  irregularity,  and 

not  from  the  previous  disorder.   This  coincides 

with  the  opinion  of  two  of  the  witnesses,  and 

It  is  for  you  to  consider  whether  there  be  any 

testimony  to  affect  that  evidence.  If  not,  then 

the  kw  of  deathbed  does  not  ap^y,  as  it  is 

necessary,  to  bring  the  case  within  that  law, 

that  the  person  should  die  of  the  disease  of 

which  he  was  ill  at  the  time  be  executed  the 

deed }  but  if  he  died  of  another  disease,  though 

within  the  time,  it  has  no  efEdct  on  the  deed. 

If  this  be  your  opinion,  it  is  unnecessary  to  go 

ftriher ;  bot  if  you  thfaik  he  died  of  the  first ' 

disease,  it  will  be  necessary  to  consider  the 

second  issue,  whether,  after  executing  the  deed, 

he  went  to  the  market  and  returned  from  it 

toisupponed? 

Upon  that  issue,  if  it  becomes  necessary  to 
consider  it,  you  may  &id  the  facts  q>eci8lly,  so 
as  to  enabte  the  Court  of  Session  to  decide 
whether  the  shop  to  which  he  went  was  within 
a  maiket  in  the  legal  acceptation  of  a  market } 
<ta*,  I  may  direct  you  to  find,  that  he  did  not  go 
to  a  market }  for  the  purpose  of  having  that 
question  decided  upon  a  motion  for  a  new  trial. 
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Patterson's  But  it  IS  unnecessary  td  settle '  this  t31  your 

Trustees  *  ♦ 

V.  opinion  is  known  on  the  other  qiie^tion. 

'^HusbYnd.^        As  to  the  question  of  support,  it  does  not  ap- 
pear from  the  evidence  that  he  was  supported. 

•  The  Jury  ••  Find  t,  verdict  for  the  pursuers,' 
**  in  irespect  the  said  deceased  Rdph  Patterson 
•*  did  not  die  of  the  disease  which  he  had  con- 
••  tracted  previous  to  the  11th  May  1815,  thcf 
^^  date  of  the  trust-disposition  execiitedby  him. 

Jeffrey  and  QiMghamei  fbr  the  Parcels. 
Cockbum  and  Fonyth,  for  the  Defenders. 

(Agents,  RewUm  and  Grants  w.  s.  and  fVilBam  Smithy  8.  a.  c.) 
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The  defenders  moved  for  a  new  trialf  IsU 
On  the  ground  that  the  medical  evidence.,  had 
not  beeil  correctly  stated  to  Dr  Gregory ;  Sn^ 
On  the  ground  of, res  wMter  viniens  ad  iiotf« 
tiam.  The  first  was  afterwards  abandoned  \xf 
the  counsel  for  the  deffati'dienu  On  the  aecOJDid 
they  were  appointed  to  ^ve  in  a  coode^endi 
ence,  stating  the  new  evidfeneci,  aild  the  wikr 
nesses.  of  whom  they  had  reeehtly  obtained 
knowledge,  and  could  nctf  have  known  btflbfOv. 

The  First  Division  of  the  Court,  pf  Sessiofi) 
weve  Hnanimous  in  refusing  the  n^w  tml<  llw 


1S1«.  T«E  JURt  couirtr*  ^ 

britts  finnvurd  thdir  eases  well  and  thorousUIt  PAtTSftsoi^s 
prepared,  but  not  bverioaded.  The  Jury  Couit  «. 

is  an  experiment,  and  it  will  shak^  the  confiL  "^HuiBAMD.* 
dence  of  the  country  in  the  verdicts  of  Juries, 
if  we  grant  new  trials  as  easily  as  we  receive  re- 
chAsmig 'Editions.  It  wiH-  also  double  the  ex- 
pence,  as  m  any  case  of  mistnanagement  like 
the  present,  a  new  -trial  could  only  be  granted 
en  payment  of  the  expence  of  the  fomter  trial. 
The  rule  9&  to  the  expences  may  be  different  if 
it  is  granted  on  the  grbund  of  misdirection. 


THE  THJIEE  10EJ>8  CPMMI88IONSM. 


l/AKbL£d  t).  GkAT. 

•  #  *  • 

This  was  an  action  of  damages  fdr  slander.       4  penon  uting 

^        -     .  the  same  defft- 

nuitoiy  exprei- 

DwBiTCB.— 1?he  aocosatiion  is  false.  SS.ta^'Si 

'   ■'  fereat  timeiy 

one  witncM 

The  pursuer  is  a  fish-curer  in  Perth,  and   iweanng  to 
relets  considei^ble  fishings  In  different  rivers  in  tuffideiit*  " 
Scotland.     As  he  did  ndt  reside  in  Perth,  it 
ms  necessary  lo  employ  some  bne  to  matiage 
kis  business  thei'e,  and  he  accordingly  entered 
into  partnership  with  Mr  PtoudfoOt,  who  Was 
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lamdlbs  to  have  one-eighth  share  of  the  busmen  and  a 
small  salary*  The  nature  of  the  case  will  ap« 
pear  from  the  following 

V 

tSStJES. 

^*  Whether  the  defender  did,  in  the  numkh 

*'  of  January  1815,  or  since  that  time,  in  con* 
versation  with  Thomas  Proudfoot,  the  pur* 
suer's  partner  in  trade*  on  the  North  Inch 
of  Perth,  or  other  places,  express  his  r^ret 

'*  that  Mr  Proudfoot  had  any  concern  with 
the  pursuer,  as  he,  the  pursuer^  would  cheat 
those  connected  with  him,  in  accounting  for 
the  prices  of  the  fidi  belonging  to  the  con« 

•*  cem  at  the  London  market  ? 
'<  Whether,  at  or  about  the  time  and  place? 

<<  foresaid,  the  defender  used  the  same  lan- 
guage, or  language  of  nearly  the  same  import, 
to  David  Bums,  tacksman  of  fishings  in  the 
liver  Tay  ?    By  all  which  the  character  of 


4( 


« 


u 

*'  the  pursuer  has  been  greatly  injured/' 
«  Damages  are  hud  at  L.300  Sterling/' 


When  the  first  witness  was  called,  it  was  ob- 
jected that  he  had  acted  as  agent. 

Lord  Chief  Commissioner.^— GJl  the  wit- 
ness  to  ascertain  the  fact,  and  then  you  may 
take  your  objection. 
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Frondfoot  swoie  to  the  slander  stated  in  the      lanouss 
first  issue.     Burns  to  that  in  the  second. 

■ 

Jeffrey  opened  the  case  for  the  pursuer. 

Murray^  for  the  defender,  contended,  That 
the  facts  stated  by  the  witnesses  were  not  true, 
and  were  not  proTcd.   By  the  law  of  Scotland,   Stair,  iv.  48, 

1,  S»  and  3. 

two  witnesses  are  necessary  to  prove  a  fact.  Humeyiv.sji. 
Where  there  is  one  witness  only  to  each  of  two 
facts,  there  must  be  circumstances  connecting 
them.  In  this  case  there  are  no  such  connect- 
ing circumstances.  No  malice  or  probable 
cause  for  the  slander  is  proved ;  and  in  Eng- 
land, (from  whence  Lord  Stair  says  we  borrow-  Stair,  L  9i  4. 
ed  our  Jaw  of  slander,)  proof  of  malice  is  indis- 
pensable. 

Loiu>  Chief  Commissioner. — The  defend-*  *  •  • 
er  having  brought  no  evidence,  the  facts  stated 
by  his  counsel  must  be  thrown  out  of  view.  We 
are  all  of  opinion  tliat  the  two  witnesses,  though 
swearing  to  different  facts,  are  sufficient,  in  law, 
to  prove  the  slander.  It  is  for  the  Jury  to  de« 
termme  whether  the  testimony  of  the  witnesses 
is  sufficient  to  satisfy  their  consciences. «  Now 
thing  has  been  stated  to  discredit  the  witnesses, 
and  there  is  nothing  either  in  law  or  fact  to 
make  us  doubt  that  the  slander  is  proved. 

F 
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i<iMDLB9  We  me  aira  of  opiaion  that  tke  dmd^  in 

this  case  is  Ktioneble^ 

No  especial  damages  have  been  proved,  and 
vindictivft  dbmages  oo^t  not  to  be  given  in 
any  case* 

Verdict  for  the  parsuer,  damages  L.50. 

Jtjprey  md  FuUariim,  for  tke  Puiwier. 

J.  A,  Murray  and  i>.  Dickson,  for  the  Defender. 

(Agents,  John  Orr  and  ^ofterl  S'f^vai  /.) 


PUCSENTy 
tOBDS  CHIBF  GOXMMUONER  AKII  OlLlISa. 


1S16.  Rose  t;.  Gollan. 

July  19« 


l„90o  awMied     1  Hia  was  an  action  of  damages  for  breach  of 
--tf^l'^fpro^    promise  of  marriage* 

miaeof  ma^ 


lianr«.Oaur,       DfiFEKCB.— -Till  lately  this  was  not  oonsi- 
18^.  dered  actionable.     It  is  no  ground  of  action 

among  persons  in  the  lower  ranks.  This  was 
an  attempt  to  inve^le  the  defender  to  mai-ry 
thepofsner.  She  wu  engaged  to  marr^ am>. 
ther  at  the  tune  of  her  correspondence  with 
the  defender. 
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a 

Damages  were  found  due  by  the  ILotA  Qrdi« 
naiy*  and  it  was  sent  t»  the  Jtuy  to  ascertain 
the  amount  on  the  following 

ISSUE. 

<<  Whether,  in  consequence  of  the  breach  of 
««  promise  of  maniage  made  by  the  defender  to 
^^  the  pursuer,  the  pursuer  sustamed  damagea, 
^<  and  to  uriiat  sum  of  damages  the  pursuer  is 
M  ^rtttledy  OB  account  of  the  defender's  said 
^*  breach  of  promise  of  marriage  ?*' 

The  pursuer  woadauf^ter  of  the  tenant  of  a 
small  farm  in  the  county  of  Inverness,  and  the 
defender,  who  was  a  relation,  was  at  one  time 
his  oow-herd.  Mrs  Gollan,  the  widow  of  his 
uncle,  having  intimated  her  intention  to  make 
bim  her  heir,  put  him  to  school,  and  afterwards 
to  the  academy  at  Inverness.  She  died  in 
1812,  Iea:ving  property  to  the  amount  of  about 
L«17»000^  burdened,  however,  with  anniiitaea 
to  the  extent  of  L.2dO  per  annum.  She  di^ 
TCCted  her  tmateea  to  purchase  an  estate,  to  be 
entailed  on  the  defender,  and  a  certain  series  of 
betrs,  and  till  this  was  done,  he  was  to  receive 
L.  100  per  annum* 

.   In  July  1815,  a  correspondence  commenced 
between  the  parties,  in  the  course  of  which 
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Rose 

GOLLAN. 


proposals  of  marriage  were  made  and  accepted. 
It  was  not  denied  that  this  engagement  was 
afterwards  broken.  An  offer  had  been  made 
of  L.  300,  with  the  view  of  preventing  the  ac- 
tion. 


It  is  irregular 
to  ask  a  wic* 
ness  the  a- 
mount  of  lega- 
det  contained 
in  a  deed  of 
settlement. 


In  the  course  of  the  examination  of  the  pur- 
suer's witnesses,  the  Lord  Chief  Commis- 
sioner said,  That  proving  the  contents  of  a 
deed,  by  parol,  whether  on  cross-examination 
or  in  chief,  was  not  admissible ;  and,  therefore, 
to  ask  a  witness  the  amount  of  the  late  Mrs 
Ckdlan's  property,  or  the  annuities  affecting  it, 
could  not  be  allowed. 


Letterst  though 
in  proceasf 
stated  in  the 
condescend- 
ence! and  men- 
tioned in  nar- 
rative by  the 
opening  coun- 
sel for  the  pur- 
suer, must  be 
produced  by  the 
defender^  if  he 
means  to  found 
on  them  as 
evidence* 


Grants  for  the  defend^*,  insisted.  Two  let- 
ters from  the  pursuer  ought  to  be  read,  as  part 
of  her  evidence,  and  I  shall  in  that  •  case  not 
lead  evidence.  The  letters^  are  in  process  ; 
they  were  founded  on  by  the  opening  counsel 
for  the  pursuer ;  they  are  admitted  on  the  re- 
cord of  the  Court  of  Session,  in  a  condescend- 
ence for  the  pursuer,  and  I  am  entitled  to  haye 
the  record  read  before  I  speak. 

Jeffrey^  for  the  pursuer.— These  letters  were 
not  stated  as  evidence  to  the  Jury.  They  are  in 
the  same  situationas  the  facts  of  the  early  history 
of  the  defender,  which,  though  stated  in  nam»- 
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tive,  it  was  not  thought  necessary  to  prove.  The  Ross 
letters  were  admitted  to  save  the  trouble  of  pro-  GolLan. 
ving  the  hand-writing  ;  but  we  do  not,  on  that 
account,  produce  them  as  evidence.  It  is  not 
competent  to  bring  forward  here  admissions 
made  in  the  Court  of  Session,  with-  the  view  of 
raising  an  hypothetical  argument.  When  a 
proof  is  allowed,  I  am  entitled  to  withdraw  any 
admission  made ;  and*  the  paper  containing 
die  alleged  admission  is,  by  an  interlocutor  of 
Lord  AUoway,  allowed  to  be  withdrawn.  If 
they  insist  on  the  record  being  read,  this  is  ad- 
ducing evidence,  and  will  entitle  me  to  re^y. 

Lord  Chief  Commissioner. — Being  in  pro- 
cess  does  not  render  the  letters  evidence.  The 
hand-writing  must  be  admitted  or  proved. 
In  a  proof  on  commission  from  the  Court  of 
Session,  the  examination  goes  on  from  day  to 
d^y,  and  there  is  an  opportunity  of  cutting 
down  the  letter,  if  it  be  a  forgery,  but  here  the 
diet  is  peremptory.  The  form  of  proceeding  is 
this,-— the  counsel  for  the  pursuer  opens  his  cast,, 
so  as  to  make  his  evidence  intelligible ;  if  he 
states  any  /act,  he  may  be  asked  if  he  means  t& 
prove  it ;  and  when  his  attention  is  thus  called 
to  it,  he  must  not  found  on  it  unless  he  will 
undertake  to  prove  it  i  but^  if  not  called  on  in 
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this  manner,  it  would  be  drawing  the  mle  too 
t^t  to  say  that  he  is  bound  to  prove  it*  to  the 
efiect  of  depriving  him  of  the  right  o£  reply. 
Had  his  attention  been  called  to  the  necessity 
of  proving  the  fact,  his  opraing  speedi  niiglit 
have  been  very  diflbrent. 

This  Court  is  established  to  try  Issuei  in 
Act,  and  the  procedure  cannot  be  pure  unless 
the  rules  of  Jury  trial  *  are  strictly  observed. 
It  is  the  &ct  which  is  here  to  be  tried,  and  the 
record  of  the  other  Gburt»  which  is  here  in 
some  respects  accidentally,  cannot  be  held  as 
evidence  till  it  is  produced  to  the  Jury. 

We  must  proceed  h^re  either  by  proof  or  so- 
lemn admission  o£  the  fact&  If  the  defender 
can  make  the  record  evidence,  it  may  be  read 

as  evidence  for  him. 

Grant  requested  his  Lordship  to  take  a  note 
of  this  decision,  and  aflerwards  produced  the 
letters  and  examined  witnesses. 

Lord  Chief  Commissioner. — It  is  esta- 
blished law,  that  breach  of  a  promise  of  this 
nature  subjects  a  party  in  damages,  and  the 
only  question  is  the  amount.  This  is  a  deli- 
cate  question,  and  the  whole  circumstances 
must  be  taken  into  vi^w,  and  a  sound  discretion 
exercised.     Money  is  the  only  compensation 

4 
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which  a  Cauct  caa  give  in  squmtiaii  of  such  ^m* 
aniijjuiy.  In  this  case,  there  is  some  coatm-  OouLmu 
tmty  o£  evidence  as  to  the  station  of  this  pur- 
suer i  hut,  in  the  lower  ranks,  lindouhteiilT, 
the  ieelings  xnsy  be  as  grievously  wounded  m 
in  the  Higher.  It  is  impossibie^  however,  to 
keep  out  of  view  the  situation  in  which  this 
ladj  stood  at  the  time  she  commenced  her  cor- 
respondence with  the  defender.  A  person 
seeking*damages  ought  to  come  into  Cowt  witli 
clean  hands ;  and  it  is  clear  from  one  of  her 
first  letters,  that,  at  the  time  she  wrote  it,  she 
committed  the  oflfence  of  which  she  now  ac« 
cuses  the  defender.  Another  circumstance,  in 
considering  the  wound  given  to  her  feelings, 
and  which  ought  to  diminish  the  damages,  is 
the  short  time  within  which  she  applies  for  legal 
redress.  The  interval  between  the  date  of  liie 
letter  breaking  vS  the  match  and  the  signature 
of  the  summons  is  short.  The  letter  is  cer- 
tainly  very  coarse,  unfeeling,  and  improper ; 
but,  if  allowance  is  made  for  the  pi*eparatory 
inquiry  necessary  before  bringing  the  action 
into  Court,  it  shews  how  soon  die  had  moved 
in  this  business. 

It  is  impossible  to  take  any  ooe  case  as  a 
rule  in  another,  each  dqiendii^  on  its  special 
circumstances.  The  offer  made  for  the  pur- 
pose of  preventing  the  action  must  be  thrown 


S8 


CASES  TRIED  IN 


Oct.:i9» 
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wholly  out  of  view^  and  neither  that  sum  nor 
the  jointure  she  might  have  had,  can  afibrd  you 
any  criterion  in  judging  of  the  amount  of  da- 
mages.  I  do  not  think  the  dami^es  should  be 
great ;  at  the  same  time,  they  ought  imt  to  be 
merely  nominal. 


Verdict  for  the  pursuer,  damages  L.  900.  ♦ 

Jeffrey  and  Cockbum,  for  the  Puzsoer.^ 
Grant  and  P.  RoherUon,  for  the  Defender. 

(Agents,  Donald  M^ItUosh^  w.  8.  and  James  Rahaixon  and  Sott^  w.  a.) 


PRESENT, 
TRB  THREE  LORDS  COHMISSIONERfi. 


1819. 
Oct.  99^  80,  31. 


James  Earl  of  Fife  v^  The  Trustees  of  the 
late  James  Earl  of  Fife  and  Others. 

Heduction  of  a  trust-deed  and  deed  of  entail 
subscribed  by  the  late  Earl  of  Fife. 


S9th  Novcm« 
ber  1816* 


^  pD  an  application  in  the  Court  of  Session  for  expencest 
Grant,  for  the  defender. — ^The  expences  in  the  Jury  Court 
necesBirily  follow  the  verdict  for  the  party.  But,  if  your  Lord* 
■hip  it  of  opinion  that  sufficient  compensation  has  been  awarded* 
there  is  nothing  to  take  away  the  powvr  (fomerly  posKsacd)  of 
regulating  the  question  of  expences  in  this  Court. 

Lord  Allow  ay. — I  know  no  case  in  which  danoages  have 
been  awinkd»  where  expences  have  not  followed  of  coorse. 
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The  .grouDds  ^  of  reduction  were.  That  the  ^^^  ^^  ^«'« 
gvanter  laboured  under  a  defect  of  sight,  which  t&vstbs6  of 
rendered  him  incapable  of  executing  such  deeds,  ^ 
except  by  the  subscription  of  notaries;  and 
that  one  of  the  iDStrumeiitary  witnesses  was 
not  present  when  his  Lordship  subscribed  the 
deeds,  nor  did  he  acknowledge  his  subscription 
to  diat  witness. 

Defence.— The  pursuer  has  no  title  to  in- 
dst  in  •  the  action,  as  his  right  is  cut  off  by  a 
prior  deed.  If  he  had  a  title  to  insist,  the 
deeds  are  not  liable  to  challenge  on  any  ground 

In  the  Cottirt  o(  Session,  Lord  Pitnully  sus- 
tained the  pursuer's  title ;  and  on  the  l6th  Ja- 
nuary 1816  the  Court,  on  adrising  a  petition 
and  answers,  adhered.  After  a  condescendence 
and  answers  had  been  given  in,  revised,  and 
amendied,  the  Court  approved  of  the  following 

ISSUES. 

"  1.  Whether,  at  the  date  of  the  deeds  un- 
'*  der  reduction,  viz.  on  the  7th  of  October 
^'  1 808,  James  Earl  of  Fife  deceased,  was  total- 
**  ly  blind,  or  wHs  so  blind  as  to  be  scarcely  able 
'*  to  distiii^ish  between  light  and  darkness  ? 
**  And,  Whether  the  said  Earl  was  at  that  time 
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V. 


« 
4€ 


SAtL  OP  FtFB   <«  incapable  of  reading  anjr  writings  wrj^iten  in« 
T&vsTusop   'Vatmiaenty  or  printed  hook?  And  if^  at  Uiat 

^^  tijne*  he  could  diaeover  Mrhether  a  paper  nw 
^  written  upon  or  not  ? 

^*  2.  Whether  the  aaid  deeda  were  nsad  over 

*'  to  the  said  Earl  previotia  to  die  aaid  Earl'a 

^  oaaae  being  put  theieto ;  and  if  8o»  in  pre* 

<<  sence  of  whom  ?  And  if  read  over  to  the  aaid 

**  Earl,  as  aforesaid,  whether  they  were  all,  or 

"any  of  thenw  read  to  him  at  one  and  the 

«*  same  time,  or  at  diffi^^it  times?  And  if  at 

*^  di£Eerent  timca^  whether  they  were  d^oaitod 

and  kept  in  the  loom  in  whidi  they  w&» 

read,  during  the  whole  period  whi<^  eiapmd 

**  from  the  conuneoeenient  of  the  rea^ng  till 

^thename  of  the  said. £aii  una  put  to  them 

as  afbfeamdt  or  where  timy  waea  depositad  ? 

'<  8.  Whethtrtfae  aaid  Eari'aname  was  pvt 

to  die  aaid  deeds*  or  any  of  them,  by  having 

his  hand  dmcted  to  the  places  of  atgnaag^  or 

'^  led  in  making  the  subscription  ?  Or  if  the 

*'  said  Earl  was  assisted ;   and  if  so,  in  what 

«<  HUBiner  he  was  assisted  in  making  hia  mb- 

''  scriptioa  ? 

**  4.  Wheth^  the  said  Earl  put,  or  at* 
tempted  to  put»  his  name  to  the  said  4eeds» 
or  any  of  them,  at  one  and  the  same  time ; 
or  whether  any  period  of  time  intervenfed  ^ 


If 


•C 
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«<  and  if  there  iitere  any  intervd  or  intervals  of  Bakl  of  Ftm 
^<  time  between  the  said  acts,  whetheft  the  aaid  Thustbu  or 
"  deeds,  and  all  of  them,  were  in  the  possession  ^^^^^^^*^^ 

or  custody  of  the  said  Eari,  or  were  iik  the 

possession  or  custody  of  any  other  person 

during  such  interrals  of  time  ? 

<<  5.  Whether  the  said  Earl  put  his  name  to 
<«  the  deeds  under  reduction,  in  presence  of 
*^  the  two  instrumentary  witnesses^  or  eidrar  of 
<'  them  ?  or  did  acknowledge  his  sufasitri^tam 
**  to  tfaem,  or  either  of  them  ?  or  at  what  pe^ 
^*  riod  he  made  such  adcnowledgment  ? 

^'  6.  Whether  the  swl  Earl  was»  until  the 
**  dates  of  the  deeds  und^  reduction,  or  at  a 
**  later  period,  a  man  remarkably  attentiiire  to^ 
**  and  in  the  use  of  transaetiiig  every  sort  of 
*^  business  connected  with  his  estates,  and  in 
<<  the  practice  and  habit  of  executing,  and  in 
^*  fact  did  execute,  deeds  cf  all  sorts  coimeoted 
**  with  his  own  affiurs,  by  subscribing  the  sasAC 
<<  with  his  own  hand,  and  without  the  mter* 
^^  vention  of  notaries  ? 

'<  7-  Whether  the  said  Eari  took  memis  to 
<<  ascertain  that  the  deeds  under  reduttiont  ai- 
**  leged  to  have  been  Mgned  by  him,  were  coft* 
^  Ibim  to  the  scrolls  of  deeds  prepared  by  his 

agents  under  his  special  direction,  and  wiiat 
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Ea&l  of  Fifi   <<  were  the  means  he  took  to  ascertain  the 
T&usTBEt  OF   **  same  ?" 

EaelofFife. 


Ifawitnetscan 
Jtttendthetrialy 
hiB  deposition 
taken  to  lie  sit 
retentis  cannot 
be  read  to  the 
Jury. 


Act  Sed.  9th 
Dec  1815f  ji 

25. 


The  deposition  of  Wilson,  one  of  the  instru- 
mentary  witnesses,  had  been  taken  in  the  Court 
of  Session  to  lie  in  retentis  ;  and  he  was  called 
as  a  witness  at  the  trial. 

Ckfic,  for  the  pursuer,  stated — His  former 
deposition  ought  to  be  cancelled.  We  under- 
stand it  to  be  the  rule  of  Court,  that  when  a 
witness  can  attend  the  trial,  his  deposition  is 
not  to  be  used.  Comparing  it  with  his  present 
statement  is  a  use,  and  a  bad  use  of  it ;  but  if 
not  destroyed,  the  witness  is  entitled  to  have  it 
read  over,  and  the-  Jury  must  hear  it. 

Thomson^  for  the  defenders. — In  the  Crimi- 
nal Court  the  witness  is  entitled  to  have  the 
precognition  destroyed,  but  this  rule  does  not 
apply  to  the  Court  of  Session  ;  it  is  a  different 
question  whether  it  is  to  be  destroyed  or  mere- 
ly  withheld  from  the  Jury.  This  Court  has 
no  right  to  touch  the  deposition. 

Lord  Chief  Commissioner. — The  23d  sec- 
tion of  the  act  of  sederunt  provides  that  depo- 
sitions taken  to  lie  in  retentis  shall  not  be  used 
if  the  witness  can  attend  the  tnal.  We  can 
only  say  that  the  deposition  is  not  to  go  before 
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ITl 

Eaul  of  Fifk. 


the  Jury.     Taking  the  deposition  was  not  our  ^^^  ^^  ^'^^ 
act,  and  we  have  no  power  over  it*  Taustbes  of 

Lord  Pitmilly. — In  point  of  expediency 
this  deposition  ought  to  be  cancelled ;  and  if 
this  question  shall  be  brought  forward  at  any 
future  period  in  the  Court  of  Session,  I  shall 
then  give  a  favourable  hearing  to  the  application 
to  have  it  cancelled.  The  viva  voce  statement 
by  the  witness  is  all  that  can  go  to  the  Jury. 

Lord  Gillies. — I  am  of  the  same  opinion. 

« 

This  witness  swore,  that  after  his  examina- 
tion in  the  Court  of  Session,  he  was  dismissed 
by  the  trustees  from  his  situation  as  factor  on 
part  of  the  estate. 

Lord  Chief  Commissioner. — It  is  incom- 
petent to  investigate  the  reasons  of  this. 

Mr  Ware,  who  had  been  examined  on  com- 
mission, exhibited  excerpts  from  his  father^s 
books. 

Grants  for  the  defenders,  objected, — ^This  is 
incompetent,  the  books  ought  to  have  been 
produced  ;  even  if  produced,  they  are  not  evi- 
dence against  a  third  party- 

Clerk: — ^This  may  be  law  in  England,  but 
there  cannot  be  the  least  doubt  that  it  is  not  so 
here.  Every  day,  witnesses  produce  excerpts  on 
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SAtL  or  Five  q^  firom  books^  and  they  are  good  endence, 
TftorriiBOP   though  perhaps  not  the  strongest. 
^^^^^^^       Thomson.^^Jt  is  of  cxmsequence  to  have  the 

judgment  of  the  Court  on  this  question  with 
Koferenoe  to  other  points  of  this  case.  If  the 
olgeetiou  be  sustained  at  present,  I  do  not 
mean  to  avaii  myself  of  it,  bttt  shall  more  the 
Court  that  these  excerpts  be  read. 

Lord  Chibp  Commissioner.*-— The  Court 
mil  not  decide  an  abstract  point  when  the 
parties  depart  from  it.  The  law  of  Scotland 
mutt  be  the  ntle ;  but  in  all  civilised  countries, 
the  rule$  &r  ascertaining  truth  and  exduding 
fidsehood  must  be  the  same. 

It  is  a  matter  of  serious  consideration  who* 
ther  these  excerpts  are  evidence. 

The  deposition  of  Colonel  Bartlet,  which 
had  been  taken  to  lie  Jn  retentis,  was  then  of- 
fered, to  which  it  wsfl  objected,  that  it  had  been 
taken  before  the  condescendence  was  given  in, 
and  while  parties  were  debating  the  title  of  the 
pursuer. 
Strang,  ftctf.  Lord  Chief  Commissioner. — ^There  has 
n^nt,  p.'  2s.      been  a  case  of  this  sort  decided  in  your  favour. 

The  parties  did  not  inust  in  the  objection, 
and  the  depoaitioii  was  read. 
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Mr  Foribes,  who  had  been  secretary  to  Lord  £^^1-  of  Fifc 

Fife  from  1796  to  1799,  swore  that  Mr  Souter,  Trusties  op 

one  of  the  trustees,  had  requested  him  to  doc-  ^^^^j;^<^«^*- 

quet  his  factory  account,  and  said  he  would  not  Co^P^^^nt  to 

^  "^  prove  verbal 

go  on  longer  unless  commissioners  were  ap-  extrajudicial 
pointed,  as  Lord  Fife  was  blind.     Mr  Grant  made  by  a  de- 
objected  to  this  as  hearsay,  but  in  answer  it  was  ^^^^^' 
stated  to  be  unquestionaUe  evidence,  as  Mr 
Seuter  was  a  defender,  and  it  was  accordingly 
allowed. 

Robertson,  a  witness  for  the  pursuer,  swore   Competent  t« 
that  his  brother  (since  dead)  had  been  in  Lord  ?v7denS  whal 
Fife's  service  in  1801  and  1802.  He  was  then   »  decc«ed  per- 
desired  to  state  what  his  brother  said  had  pass- 
ed in  conversations  between  Lord  Fife  and 
him. 

Grant. — ^This  is  not  evidence ;  it  is  hearsay 
and  incompetent.  There  is  no  cise,  or  writer 
of  the  law  of  Scotland,  who  states  this  to  be 
evidence. 

Clerk.— K  the  law  on  this  subject  be  the 
same  in  all  civilized  countries,  the  doctrine  here 
maintained  cannot  be  law  in  England  ;  but  if 
it  be  law  in  England,  it  is  not  law  in  Scotland. 
This  evidence  may  not  be  the  best,  but  it  is 
competent,  and  the  Jury  will  allow  it  the  weight 
it  deserves. 

Lord  Chief  Commissioner.— In  a  case  of 


n 
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Ti 

Earl  of  Fife. 


Barl  of  Fife  gueh  length  as  this  is,  I  am  sorry  that  time  should 
Trustees  of  be  occupied  with  discussions  as  to  the  admissi- 
bility of  testimony,  and  therefore  could  wish  to 
avdd  entering  into  an  exposition  of  the  prin- 
ciples which  lead  me  to  think  this  evidence 
inadmissible  ;  but  I  think  it  of  vast  importance 
that  it  should  be  understood,  that  if  admitted 
it  w^as  not  done  without  having  the  point  dis- 
cussed and  decided.  I  am  also  averse  to  pro- 
nounce any  decision  which  may  lead  to  a  bill  of 
exceptions  on  any  proceeding  collateral  to  the 
main  business  of  the  case,  but  I  think  myself 
called  upon  to  state,  that,  in  my  opinion,  this 
testimony  is  inadmissible.  The  principles  of 
the  law  of  Scotland  and  England,  I  conceive, 
must  be  the  same  as  to  the  general  rules  of  evi- 
dence. 

For  the  purpose  of  securing  truth,  I  take  it 
to  be  a  first  principle,  that  the  truth  of  evidence 
must  be  supported,  in  all  Courts,  by  the  sanction 
of  an  oath,  and  that  without  this  it  ought  not 
to  be  submitted  either  to  a  Judge  or  Jury. 
Every  fact  ought  to  be  so  supported,  and  there 
is  no  reason  applicable  to  one  case  that  does  not 
apply  to  all. 

Is  the  evidence  offered  so  secured?  You 
have  this  security,  that  the  witness  will  tell,  to 
the  best  of  his  recollection,  what  his  brother 
said  i  but  where  is  the  security  that  his  brother 
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told  hi»  truly  What  p«Bed  between  him  and"  B...ori?„, 
Lord  Fife  ?  If  this  fact  is  to  be  rested  m  by  tr    "' 
either  party,  it  is  of  importance  to  have  its   e«"'J^r°' 
truth  secured  in  the  Aanner  I  have  mentioned.     ^^  ^ 
That  there  are  particular  cases  in  which  heamy 
is  admitted  I  know,  but  I  need  not  enter  into 
these ;  here  the  simple  fact  oflPered  to  be  proved, 
is  a  communication  from  Lord  Fife  to  a  person 
deceased.    I  have  no  doubt  this  witness  will 
speak  the  truth,  but  we  have  not  the  common 
method  of  ascertaining  the  truth  of  the  facts 
stated,  by  examining  the  witness  who  stated 
them.     It  therefore  follows,  that  this  is  one  of 
the  misfortunes  of  human  life ;  if  you  lose  your 
witness  you  lose  your  hct. 

It  appears  to  me,  that,  according  to  the  rules 
of  right  reasMi,  and  accordii^  to  the  laws  of 
Scotland,  we  can  give  no  more  credit  to  the 
hearsay  of  a  dead  than  of  a  living  witness  j  the 
death  adds  nothing  to  the  hearsay,  for  the  de» 
ceased  was  not  called  upon  to  collect  his  mind 
under  the  sanction  of  an  oath.    I  therefore  en- 
treat the  assistance  of  my  brethren  to  steer  me 
out  of  this  difficulty,  for  I  cannot  help  thmk- 
ing,  that,  if  sifted  to  the  bottom,  it  will  be 
found  that  the  law  of  Scotland  does  not  admit 
a  rule  so  directly  tending  to  produce  injustice, 

and  so  liable  to  create  the  admission  of  false 

o 
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£AftL  OP  FiFB  £ict8 ;  espeatHf  after  so  much  evidrace  d  a 
T&utTkfis  OF  higgler  nature  has  been  adduced. 

Ea&lofFifb. 

LoBO  PiTMiLLT«— Af&r  what  I  have  heard, 
I  cannot  but  express  my  opinion  with  the  ut- 
most defimnoe.  There  are  two  questions  here, 
1st,  Is  this  evidence  admissible  ?  Zd,  What  is 
its  weight  if  admitted  ? 

In  my  opinion  the  eWdence  is  admissible 
by  the  law  of  Scotland.  But  in  determining 
the  weight  due  to  it,  when  received,  it  must  be 
remembered  that  it  is  not  evidence  given  on 
oath  by  Robertson  of  the  facts  allied,  but  only 
evidence  on  oath  by  the.  witness  Robertson's 
brother,  that  Robertson,  whjen  not.  on  oath, 
made  such  a  statement,  and  the  evidence  is  ad* 
mitted  because  jElobertson  is  dead. 

Lord  Gillies* — I  am  of  the  opinion  last  de- 
livered ;  but  must  state  it  with  great  diflSdence, 
especially  after  what  I  have  heard  from  your 
Lordshi|>. 

It  appears  to  me  that  hearsay  is  objectionable 
on  two  grounds. 

1^^  That  it  is  not  the  best  evidence,  as  the 
person  ought  to  be  called  who  made  the  state* 
ment ;  and  to  this  principle  effect  is  given  by 
the  law  of  Scotland,  which  rejects  hearsay  when 
the  person  is  alive  whose  words  are  to  be  proved. 
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2d^  That  it  is  evidence  not  upon  oath.  £A&t  op  Fifk 

In  proving  conversations  with  a  person  since  Trvstbis  of 
deceased,  the  original  statement  is  not  upon  ^^^^^^  ^^^ 
oath  ;  but  the  witness  called  is  upon  oath,  and 
swears  that  the  deceased  made  the  statement. 
In  England,  this  is  inadmissible ;  and  proba- 
bly, if  the  forms  in  this  country  had  been  the 
same,  this  might  also  have  been  the  law  here. 
In  this  country,  the  evidence  being  decided  on 
by  Judges,  they  were,  or  at  least  thought  them- 
selves, capable  of  giving  greater  and  less  weight 
as  it  deserved  to  diflPerent  species  of  evidence. 
The  view  might  probably  have  been  different  if 
the  forms  had  been  different,  and  the  evidence 
had  been  decided  on  by  a  Jury.  To  distinguish 
between  different  kinds  of  evidence  is  a  task 
diffici^  even  to  a  man  accustomed  to  it  all  his 
life,  and  must  be  infinitely  more  difficult  to 
those  who  are  only  called  on  occasionally. 

It  appears  to  me  that  we  ipust  admit  the  evi- 
dence. It  belongs  to  the  Jury,  under  the  di- 
rection of  your  Lordship,  to  appreciate  its 
weight.  We  are  bound  to  believe  the  witness. 
They  must  judge  of  the  weight  due  to  what  his 
brother  told  him. 

Lord  Chief  Commissioner. — ^The  Court 
decide  by  a  majority  for  the  admission  of  the 
witness.     Though  the  decision  is  contrary  to 
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EaklofFifb  the  Opinion  I  expressedi  I  do  not  regret  the 
Trustees  of  course  I  have  followed,  as  it  has  drawn  forth 
Earl  of  Fife,   ^j^^  opinions  just  delivered.  ♦ 

Clerk. — We  wish  this  case  to  be  returned  to 
the  Court  on  its  own  merits,  not  on  any  inci- 
dental point.  We  shall,  therefore,  withdraw 
the  witness. 


A  witneta  pro- 
dncing  letteri 
on  his  ezami- 
nation  in  chief, 
cannott  on  his 
cross-examina- 
tion, be  called 
on  to  produce 
other  letten^ 
but  may  be  ex- 
amined as  to 
the  business 
proved. 


A  witness  for  the  pursuer,  on  his  examina- 
tion in  chief,  having  produced  a  letter  from 
Lord  Fife,  was  asked,  on  his  cross-examination, 
if  he  had  more  letters  from  Lord  Fife  ?  It 
being  understood  that  these  letters  were  as  to 
other  matters,  an  objection  was  taken  to  the 
question  as  not  cross  to  the  examination  in 
chief. 

Lord  Chief  CoMMissio^EH.-^Fiom  what 
has  been  decided  to  be  the  rule  of  cross*«xami- 
nation^  he  is  not  bound  to  produce  them. 

He  was  then  asked  as  to  Lord  life's  capaci- 
ty for  business. 

Lord  Chief  CoMMissioN£R.-^By  the  strict- 


*  It  is  undetstood  that  his  Lordahipy  in  a  subsequent  case  at 
Dumfries,  on  19th  July  1817,  where  a  similar  ohjecrtion  was 
taken,  stated,— That  he  thought  it  roost  desirable  that  the  case 
should  be  solemnly  argued  and  decided  in  the  Superior  Tribonal^ 
he  himself  not  considering  that  it  should  be  allowed  to^  rest  on 
ikrhat  passed  in  Lord  Fife's  case. 
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est  rules  of  enMS>exaiiiiiMtion,  you  may  lak  him  K^kl  op  Fifb 
u  to  the  busineoB  which  has  beeo  proved  on  Tkust'ees  or 
the  examination  in  chief,  Iwt  are  not  entitled  ^t^^'-^'' 
to  pat  a  general  qui-stiuiLJ^4(>  Xx>rd  Fik't  ca- 
pacity for  business. 

Forteith  William  son,  onPrtf  thfe  instnimen-  AwiiMMbeiag 

tary  witoeases,  was  asked  if  he  heard  Lord  Fife  ^ty  ^^ 

acknowledsehia  subscription  toWilson?  Wh«i  '^'^f^^^^. 

Cffoss^xamined,  he  was  desired  to  describe  the  knowledge  hit 

•  I-  I  ■  /•    t        lubKTiption, 

Circumstances  attending  the  execution  of  the  mivbentied 

doMla  on  by  th>  other 

CSfer^otgected,— 'IliisisnotaorossH;[ue8tion.   •c^'!'*"'**^ 
TAtmuon.— This  is  very  important.     The   which  the  mb- 
case  is  sent  to  try  if  Lord  Fife  acknowledged  31°"*" 
bis  subscription  ;  and  them  may  be  facts  and 
dnauastauces  attentUng  the  signatort,  infer- 
ring acknowledgment.     They  ask  aa  to  veriud 
acknoniedgraent ;  wc   may  turely  ask  as  to 
carcumstances.    Thig  nile  as  to  croeS'questions 
nill  become  extremely  inconvenient  if  it  is  so 
ripdly  enforced. 

Cierk. — I  never  heu^  of  acknowledgment  by 
facts  and  circumstauoes.  They  may  examine 
as  to  the  acknofriedgment,  but  not  to  other 
nuttter.  The-witness  on  our  questions  mi^t 
give  a  full  account  of  the  case,  to  entitle  them 
to  put  cross-questions. 
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£akl  of  Firs       Lord  Chief  Commissioner^-— It  is  decided. 
Trustees  of   that  if  this  question  is  not  cross  it  cannot  be  put» 

but  the  Court  must  decide  whether  it  be  cross. 
The  rule  is  established,  but  there  is  no  expedi- 
ency in  drawiiig  it  tighter  than  necessary. 
This  was  an  instrumentaiy  witness ;  he  is  call- 
ed by  the  pursuer  to  prove  part  of  what  took 
place  at  executing  the  deeds,  and  is  asked 
whether  he  heard  Lord  Fife  acknowledge  his 
subscription.  In  common  sense,  is  it  not  cross, 
to  ask  him  to  state  what  took  place  at  the 
time? 

Lords  Pitmillt  and  Gillies  expressed 
their  concurrence  in  this  opinion. 

The  witness  was  afterwards  asked  if  Wilson 
came  into  the  room  while  they  were  engaged 
with  the  4eeds  ? 

Clerk* — ^They  have  twice  admitted  that  Wil- 
son was  not  present  at  signing,  and  are  not  en- 
titled in  this  way  to  raise  doubts  on  the  sub- 
ject. 

Lord  Chief  Commissioner. — If  this  was 

contrary  to  the  admission  of  the  party,  the 

Court  would  not  allow  it ;  but  they  have  never 

-  admitted  that  Lord  Fife  did  n»t  acknowledge 

his  subscription. 
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Mr  Inglis,  a  witness  for  tbe  defenders,  had  E^>-  or  Pin 

been  agent  for  the  late  Lord,  from  1806  till  TKutriBsor 

his  death.     He  exhibited  a  number  of  letters^  ^^^^ 
which  he  submitted  to  the  Court  he  was  not       Oct.  sa 

bound  to  produce,  as  he  had  given  excerpts  of  a  person  ime- 

all  that  related  to  the  deeds  in  question.  tnrf ° ^fer 

Clerk. — We  shall  be  satisfied  with  copies  of  »  not  entitM 

1  1       •  "J  •     ^i_-  1.   ^  to  call  for  the 

such  as  are  properly  evidence  m  this  cause,  but  duciorare  of 

submit  they  are  irrelevant.  c'^SS- 

Grant. — The  pursuer  seems  to  fonret  the  t><>n««»«i«to 

..„  1  WW  agent  in 

nature  of  this  cause.     They  are  certainly  rele->  another  pwt  of 

vant  under  the  sixth  issue.  ^ 


Lord  Pitmillt. — You  may  establish 
attention  to  business  by  parol  evidence. 

Lord  Chief  Commissioner.— The  defen- 
ders are  to  make  out  the  contrary  of  the  pur- 
suer's proposition,  that  these  deeds  may  not  be 
the  deeds  of  Lord  fife,  and  you  are  entitied  to 
examine  Mr  Inglis  as  to  that  part  of  the  cor- 
respondence which  goes  to  establish  that  they 
are  the  deeds  of  Lord  fife.  There  are  two 
issues  which  must  be  kept  in  view,  the  sixth  and 
seventh.  To  the  sustentation  of  the  sixth  it  is 
not  necessary  to  call  for  private  letters.  Parol 
testimony  will  establish  this  as  well  as  letters. 
So  far  as  letters  are  necessary  to  make  out  the 
seventh  issue,  you  are  entitied  ta  have  such 
parts  of  them  as  relate  to  that  business,  but 
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£^1.  OP  Fife  yojx  must  not  inquire  into  such  business  as  Lord 
Trustees  of  Fife  wished  to  conceal,  and  on  whieh  he  was 
"   entitled,  b«th  during  his  life  and  after  his 

death,  to  shut  the  mouth  of  his  confidential 

agent. 


A  party  nay 
require  a  wit- 
ness to  produce 
writings^  but 
must  prove 
thein  before 
they  are  ad- 
mitted as  evi- 
dence in  the 
cause* 


Mr  Inglis  swore  that  he  had  a  bundle  of  let- 
ters from  Lord  Fife  diuing  the  latter  period  of 
his  life,  and  produced  a  statement  of  his  afl&ir», 
lieing  allowed  to  wafer  up  part  of  it,  as  not  re- 
Jative  to  Ma  question. 

Clerk. — They  are  not  aitttled  to  produce 
ysqpevs  ia  this  way:,  to  be  sfterwaands  read  to  the 
Jury. 

Lord  C«i£P  Commissioner. — Hey  are 
proving  his  capacity  and  constant  emjdoyment 
in  his  affiurs,  aad  desire  Mr  Inglis  to  produce 
a  pqaer  beariag  to  be  a  statement  of  his  affairs. 
Hiey  mean  to  prove  Lord  Fife's  notes  upon  it, 
and  it  will  then  be  evidence. 

Mr  Inglis,  and  Mr  Souter  one  of  the  trus- 
tees, produced  a  numb^  of  deeds  and  papers, 
executed  in  the  same  manner  as  those  under 
jiedoction ;  one  of  them  a  copy  of  a  paper  sent 
to  Lord  Fife. 

Clerk  objected, — A  great  mass  of  papers  has 
been  produced,  but  they  ai^  not  evidence. 
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Who  knows  if  Mr  Inglis's  eommuiiieation  wm  Xahl  of  Vife 
ever  retid  to  Lord  Ftfe  ?  Tuvstecs  of 

Lord  Chief  Commisaiokbr.— -The  writings  ^^^^  ^'  ^^^^ 
must  be  proved  before  going  to  the  Jury. 
Thef  are  merdy  producing  the  pi^rs  tk  pre- 
sent ;  they  will  afterwards  prove  his  knowledge 
and  intention  with  regard  to  the  transactions, 
if  they  do  not  think  his  Lordship's  signature 
and  the  evidence  now  adduced  of  themselves 
nufficiait  on  the  subject.  IDiis  copy  is  pro- 
duced only  to  shew  that  Lord  Fife  was  attentive 
to  bufliness,  Rot  to  prove  the  contents  of  the 
paper.     - 

F.  WittiaHMion  awore  that  one  of  the  papers   whether, 
produced  by  Mr  Inglis  was  written  by  Mr  J^ofwS 
Soutw,  and  signed  by  Lord  Fife.  "**  ^  ^^^^ 

CferA:.'— Lord  life  was  blind.    Ihey  mmt   court  win  hold 
prove  that  it  was  read  to  him  before  he  signed  l^of\*'^ 
it.     If,  as  they  say,  they  are  only  proving  his   "  "^^^ V 
activity,  it  is  of  little  consequence  ;  but  this  is   was  made  m- 
a  paper  connected  with  these  deeds,  «kI  proves  ^^conteatt  of 
Aem  genuine,  so  far  as  this  sort  of  proof  goes.   ^^^  ^^' 
They  say  his  signing  and  putting  notes  on  the 
other  documents  shews  that  he  knew  their  con- 
tents,  which  is  assuming  the  question  we  dis- 
pute in  this  reduction. 

Lord  Chief  Commissioner. — The  Court 
gannot  allow  an  instrument  to  be  read  unless  it 
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Ea&l  9v  Vm  18  brought  home  to  Lord  fife.  The  holograph 
Trustbbs  of  writing  is  brought  home  to  him  by  being  pro- 
Earl  or  Fife.  ^^^  ^^  ^^^  therefore  be  read  to  the  Jury,  to 

shew  his  capacity ;  but,  after  such  a  degree  of 
blindness  has  been  proved,  this  paper  cannot  be 
read,  as  there  is  no  proof  that  he  dictated  it,  or 
that  it  was  read  to  him. 

Grant. — The  question  is,  if  it  was  necessary 
to  read  it? 

Clerk. — They  assume,  (contrary  to  the  fiict,) 
that  he  could  see. 

Lord  Gillies.— Were  the  letters  produced 
yesterday  proved  to  have  been  read  to  him  ? 
One  to  Miss  Grordon,  I  think,  was  not. 
'  Lord  Chief  Commissioner.— This  is  a 
very  delicate  question,  and  I  wish  to  hear  far- 
ther aigument  upon  it.  The  difficulty  is,  that 
in  this  case  the  writer  (Mr  Souter)  cannot  be 
a  witness ;  and  the  question  is,  whether,  in 
that  situation,  the  signature  should  not  raise 
the  presumption  that  Lord  Fife  was  made  ac- 
quainted with  its  contents  ?  It  is,  at  the  same 
time,  of  great  consequence  that  the  Court  should 
not  hold  any  thing  as  proved  till  the  Jury  have 
found  so. 

Mr  Clerks  after  some  farther  discussion, 
waved  the  objection. 
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One  counsel  having  begun  the  examination  ^^^^  ^^  ^''* 

of  this  witness,  qpd  another  on  the  same  side  T&ustebs  of 

continued  it,  the  Lord  Chief  Commissioner  \^^^^^  * 


observed.  That  the  counsel  who  commenced  an   "^^  counsel 

who  conunen* 

examination  ought  to  continue  it  throughout,     ces  ao  rxami- 

natioii  of  a  wit* 
seM  ought  to 

An  objection  was  taken  to  a  paper,  that  it  was  ^^"  hour, 

a  copy ;  but  it  being  stated  that  it  was  a  regu*  Ruin  and  Or* 

lar  extract,  it  was  received  without  farther  Court,  jss. 
discussion,  and  without  proof  of  the  subscription. 

A  chartuiary  kept  by  Lord  Fife's  man  of  a  witnen  may 

business  was  produced,  to  prove  that  he  had  l^r^toreT' 

granted  a  precept  of  clare  constat^  and  did  not  ^^^  ^  "?•". 

.        .    ,  :  »  ^  1       t  mory,  but  It  w 

Sign  it  by  notaries.     It  was  afterwards  shewn   not  evidence 

A  •*.  i.i_jii_         i_"i  A.  ^  ^®  charten 

to  a  witness,  who  had  been  his  law  agent  pre-   conuincd  in  it. 
vious  to  1806. 

Lord  Chief  Commissioner. — ^This  is  not 
the  best  evidence ;  it  is  only  a  copy,  and  cannot 
be  received  as  proof  of  the  deeds  contained  in 
it.  The  originals  ought  to  have  been  produced. 

Grant — It  is  proof  that  these  deeds  were 
prepared  by  this  witness ;  he  may  look  at  it  to 
refresh  his  memory,  as  he  might  look  at  his 
own  books,  for  the  same  purpose. 

This  was  allowed. 

The  witness  having  stated  that,  during  the 
time  he  was  Lord  Fife's  agent,  he  never  thought 
of  advising  hun  to  authenticate  deeds  by  nota- 
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Barl  of  FiFB  rie$)  4t  he  did  not  consider  him  blind ;  was 
Trdstbbs  op  «3ked,  on  his  cross-exaaiiDftion,  if  he  would 
EarlofFife.   Jj^^^  gjy^  jjjjjj  advice  if  he  had  considered  him 

hUnd? 

Thomson  objected* 

Lord  Chief  Commissioner. — This  is  in- 
competent. It  would  be  giving  an  opinion  on 
the  point  of  law  to  be  decided  by  the  Court  of 
Session. 

It  was  proposed  to  put  into  the  hands  of  the 
Jury  a  fac  simile  of  a  number  of  Lord  Fife's 
subscriptions. 

Clerk, — Tliey  ought  to  bave  communicated 
this  to  us. 

Lord  Chjef  CQMMis3iON£fi.--^Even  the 
consent  of  parties  would  not,  in  my  opinion, 
he  atfficient  to  entitle  us  to  send  this  to.  the 
Jury*    Withoiit  consent  it  is  impossiUe. 

Whether  1  A  witness  had  been  examined  for  the  de« 

Sl^inte^^l'  fenders  on  commission. 

tones  to  a  wit-      Cfer/c— W^  put  cross  interrogatories  to  this 

nen  can  insist  *  ^^ 

on  the  deposi-  w]tness»  ftud  are  entitled  to  have  the  deposition 
md.   °^        read.     It  is  p^  of  the  procedure  of  Court. 

Lord  Chief  CoMMissiON£R.-^This  i^  said 
to  be  part  of  the  evidence  in  Court.  It  is  the 
same  ais  a  witness  cited  but  npt  oaJled.  I  doubt 
if  you  can  compel  a  party  to  pi:oduce  it»  if  he 
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chooses  to  withhold  it ;  but,  if  it  would  be  evi-  Bahl  of  Fivb 
dence  in  the  Court  of  Session,  I  feel  a  diffi-  Trustiss  or 
culty  in  rejecting  it.  E^Ki^oFFi^t. 

Mr  Clerk  did  not  insist^  snd  the  commis* 
«on  was  not  opened. 

From  the  evidenoe  addneed^  it  i^peared  that  Substance  of 
Lord  Fife  had,  for  serend  years,  laboured  un-  [SriiTpj^of 
der  a  defect  of  nght  from  ctftaract,  which  at  ^  ^j^li^^ 
last  had  rendered  him  almost  entirely  blind. 
Several  instances  were  proved  of  his  applying 
to  others  for  information,  that  he  might  not,  in 
company,  appear  to  be  blind ;  but  he  made  fre- 
quent mistakes,  occasioned  by  want  of  s^ht, 
and  instances  were  proved  of  his  acknowledging 
himself  blind. 

He  had  consultations  with  oculists,  who  ad- 
vised couching,  but  the:  operation  was  not  per- 
formed. These  and  othet  professional  gentle- 
men swore  that  they  would  not  recommend 
such  an  operation  while  any  useful  sight  re- 
mained ;  and  they  would  not  advise  it  so  soon 
in  a  man  who  had  not  to  earn  his  livelihood 
as  on  one  who  required  the  use  of  his  eyes  for 
his  support. 

He  continued  to  subscribe  deeds  of  various 
descriptions ;  this,  it  appeared,  he  did  by  feel- 
ing for  the  finger  of  the  person  who  pointed  to 
the  part  of  the  paper  where  the  subscription 
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Earl  of  FiPB  tvas  to  be  made ;  or  sometimes  by  the  use  of  a 
Trustees  of   piece  of  Stick  laid  along  to  direct  his  hand. 
Earl  OF  Fife.       ^^j^  ^^g^  ^^  ^j^^  execution  of  the  deeds 

in  question,  it  appeared,  that  there  had  been 
various  communications  with  his  law  agents  re- 
lative to  the  preparation  of  the  deeds ;  and  that 
they  were  sent  to  Duff  House  about  ten  days 
before  they  were  subscribed. 

On  the  day  they  were  subscribed.  Lord  Fife 
asked  Mr  Souter,  his  factor  and  trustee,  if  they 
should  have  another  spell  at  them?  to  which 
he  assented,  and  Wilson,  factor  on  part  of  the 
estate,  and  one  of  the  instrumentary  witnesses, 
soon  after  this  question,  left  the  room. 

Forteith  Williamson,  the  other  instrumen- 
tary witness,  swore,  that  he  or  Mr  Souter  read 
the  deeds  to  Lord  Fife;  one  of  them  he 
thought  was  read  on  the  day  they  were  sign^ 
ed,  but  he  could  not  specify  the  length  of  time 
occupied  in  reading  it,  nor  could  he  recollect 
on  what  day  the  other  was  read. 

After  they  were  signed,  they  were  carried  by 
Mr  Souter  to  the  charter  room,  where  Wilson 
signed  as  witness,  and  filled  up  the  testing 
clause  to  the  dictation  of  Mr  Souter. 

Williamson  swore  that  Lord  Fife  came  into 
the  room  while  this  was  going  on,  and  sat  down 
on  his  usual  seat,  Wilson's  back  being  to  him. 
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On  tbe  other  hand,  Wilson  sirore  that  he  did  Earl  of  Fifs 

not  see  Lord  ilfe  on  that  occasion,  and  that  tkustI'bs  of 

he  never  at  any  time  heard  Lord  Fife  acknow-  s^rlofFifb. 
ledge  his  subscription. 

The  Lord  Advocate,  in  opening  the  case 
to  the  Jury,  said,  The  question  is.  Whether 
Lord  Fife  was  blind  ?  but,  in  order  that  the 
Jury  may  understand  the  application  of  the 
verdict  to  be  returned  by  them,  it  is  necessary 
to  state  the  law  as  to  the  subscription  of  deeds* 

When  a  person  cannot  read  writing,  so  as  to 
be  able  to  recognise  his  own  subscription,  the 
law  has  provided  a  way  in  which  he  may  exe» 
cute  a  deed  by  the  intervention  of  notaries  and 
witnesses,  who  not  only  authenticate  the  sub* 
scription,  but  also  the  fact  that  the  granter  was 
made  acquainted  with  its  contents.   This  never 
was  doubted  till  17^  1 »  when  it  was  questioned ;   FalooMr  v.  Ar> 
and  it  is  said  Lord  Braxfield  (when  at  the  bar)  JS^f* 
held  it  questionable,   but  he  retracted  this  KUk-eis. 
opinion  on  the  Bench.    In  General  Grant's 
case,  (not  reported,)  Lord  Meadowbank  would 
not  allow  the  point  to  be  stirred. 

In  the  case  of  blind  persons,  the  law,  though 
it  in  general  gives  credit  to  its  own  officers, 
does  not  even  hold  that  sufficient,  but,  in  addi- 
^tion,  requires  four  witnesses.    In  this  case,  it 
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Eakl  of  Fifb  16  admitted  that  even  One  of  the  two  witnesses 
Trustees  of  did  not  see  Lord  Fife  subscribe^  and  we  shall 
^^|^!^|!^''  prove  that  he  did  not  acknowledge  his  sub« 
scription.  If  the  deeds  were  ever  out  of  his 
hands,  it  was  impossible  for  him  to  do  so,  as 
he  could  only  say  he  was  told  it  was  his  sub- 
scription, but  could  not  speak  from  his  own 
knowledge. 

TAo77i^on»onthe  other  side,  stated, — Tliough 
the  Jury  are  not  to  judge  of  the  law,  yet  it  is  very 
important  that  they  should  be  aware  of  the  ef-* 
feet  their  verdict  is  to  have.  This  is  an  action 
to  cut  down  deeds  for  the  want  of  a  statutory 
solemnity,  though  ea^  facie  regular,  and  exe« 
euted  by  a  man  who  felt,  and  was  entitled  to 
fed,  that  he  was  capable  of  executing  them. 
Lord  Fife  was  notorious  for  his  attention  to 
business,  and  continued  to  execute  all  sort  of 
deeds  in  the  same  manner,  down  to  the  day  of 
his  death.  He  shewed  the  greatest  anxiety 
about  the  deeds  in  question ;  and  it  will  ap- 
pear from  his  correspondence,  that  he  was  well 
acquainted  with  their  contents  ;  besides^  he  had 
them  in  the  house  for  several  days  before  he 
signed  them,  which  he  employed  in  having 
them  read  and  re-read. 
Bell's  Test.  In  this  Country,  a  deed  ejs  fade  regular  re- 

quires no  evidence  to  support  it,  but  is  better 
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than  any  number  of  witnesses*    There  is  a  pre-  ^^rl  of  Fifi 

sumption  so  strong  in  its  favour,  that  at  one  Trustees  op 

time  it  was  denied  that  an  instrumentary  witness  ^t^;;^'* 
could  be  brought  to  swear  against  his  subscript 
tion. 

In  the  case  of  Frank  this  was  allowed,  but  prsuk  v. 

with  the  strongest  doubts;  it  wa^  held  that  f^J^^^^^/"^ 

the  witness  must  be  supported  by  cii^um-  March  1795. 

,     .        -      -       *  .     %      *         %     M.  16822  and 

Stances,  and  the  deed  was  sustained,  though   i6Re4. 
the  witness  swore,  that  he  neither  saw  the  ^eei^m. 
granter  subscribe,  nor  heard  him  ackh6Wledge 
his  subscription. 

There  are  two  questions  ;  the  one,  what  is 
sufficient  proof  that  the  solemnities  have  not 
been  complied  with  ;  the  other,  what  is  suffix 
dent  proof  of  acknowledgment  ?   The  proof  of 
the  first  lies  on  the  pursuer.    With  regard  to 
the  second,  when  the  witnesses  are  aware  that 
the  subscription  is  genuine,  verbal  acknow-  Stee^sithjan. 
ledgment  is  not  necessary ;  and.  if  the  gmter  U'^^^l 
of  the  deed  is  aware  that  the  instrumentary  wit*  ^^ll^^ 
nesses  are  signing  it,  and  does  not  prevent  them,  , 
this  is  acknowledgment. 

Wilson  swears  that  he  did  not  see  Lord  Fife 
mgn^  and  thi^  his  Lordship  dU  nal  aeknow- 
led^  his  subscription ;  but  this  is  in  apposition 
to  hb  own  signature ;  and  Williamson  swears 
that  Lord  fife  was  in  the  room  at  the  time  when 
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Earl  of  Fife 


V. 


TrU8TE£S0F 

Earl  of  Fife. 


1540,0.117. 


15799  C.  80. 


Clark  V.  Laird 
ofBalgonie,  Sd 
Jan.  1683. 
Hare.  S5S. 
P^.  Falc.  «1. 

M.  16837. 
Couttsv.Strat- 
ton»  Sist  June 
l681.Stair.M. 
684S.  Falconer 
«.  Aibuthnoty 
9th  Jan.  1751. 
lOlk.  616. 
Elck.  580. 
M.  16817. 


Mr  Souter  was  dictating  the  testing  clause,  and 
while  Wilson  was  signing.  The  defenders  are 
entitled  to  have  the  advantage  of  the  regular 
execution  of  the  deed,  to  explain  the  contra- 
dictory evidence. 

It  is  sfud  notaries  should  have  been  employ- 
ed.    In  former  times,  the  mode  of  authentic 
eating  writings  was  by  seals,  or  by  giving  in- 
structions to  a  notary,  who  drew  the  deed  in 
his  ownname.  These  gave  rise  to  gross  frauds, 
and  the  remedy  was  introduced  &*8t  by  1540, 
enacting  that  they  should  be  subscribed  as  well 
as  sealed ;  but  many  being  unable  to  write,  a 
less  perfect  method  of  authenticating  them  was 
introduced.     In  1579  it  was  made  sufficient 
that  the  deeds  be  subscribed  by  notaries  and 
witnesses,  but  they  were  "  to  mak  na  faith,'* 
"  Sif^^  (*^®  granters)  can  subscrive.**   The 
statute  was  only  intended  to  provide  a  method 
of  authenticating  deeds  when  the  party  could 
not  write,  but  does  not  apply  to  a  case  like  the 
present,  where  he  '*  can  subscrive***     In  the 
case  of  Clark,  the  deed  was  challenged,  becaose 
the  person  could  subscribe*  Neither  Lord  Stair 
nor  any  author  of  his  time  had  any  idea  that 
blindness  was  a  disqualification.     Lord  Elchiea 
reports  Falconer's  case  more  fully  than  Kilker- 
ran,  and  shews  that  it  was.  a  complicated  case. 
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There  is  no  change  in  the  law  on  this  sub-  Sarl  of  Fivb 
ject  since  Stair's  time,  and  there  have  been  re-  Trustbib  or 
cent  cases  within  the  last  seven  years  support^  E^tLOFFifB. 
ing  it ;  Grant  of  Ballendalloch,  not  reported. 

In  Waddell's  case,  also  not  reported,  he  never 
had  been  accustomed  to  write.  There  is  no 
case  of  a  deed  cut  down  solely  on  the  ground 
of  blindness.  It  is  impossible  to  fix  any  point 
at  which  a  man  must  begin  to  use  notaries. 
As  the  law  is  to  be  decided  elsewhere,  it  is 
necessary  to  return  a  special  verdict. 

The  pursuer  has  fuled  in  ipaking  out  his 
case  }  he  has  not  even  proved  blindness. 

Clerk. — It  is  said  that  in  the  late  cases  of 
Waddell  and  Grant  the  deeds  were  sustained^ 
though  the  parties  were  proved  bHnd.     From 
every  page' of  the  proof  in  these  cases  it  is  clear 
they  were  not  blind.    The  First  Division  of 
the  Court  have  gone  farther,  and  founds  that, 
though  the  party  coiild  s^,  yet  if  he  could  not 
read  writing,  he  ought  to  use  Notaries.   Almost 
every  person  who  retains  the  eye-ball  can  dis- 
tin^ish  light  from  darkness,  and  it  is  not  dis- 
puted that  Lord  Fife  could  to  the  last  dis- 
tinguish light  from  darkness,  but  he  was  blind^ 
to  any  useful  purposes ;  this  is  the  meaning 
erf*  total  blindness  in  the  issue,  and  the  Jury, 
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Sarl  of  Fivb  upon  this  evidence,  must  find  that  he  was  total- 
TKusTBBt  OP  ly  blind ;  he  could  not  detect  unposition,  or 
^^I^^Jl^^^JJ**   substituting  one  deed  for  another,  which  is  the 

reason  of  the  law.  Even  if  properly  testedt 
these  deeds  could  not  be  sustained ;  but  in 
their  present  form  they  are  mere  waste  paper* 
The  whole  facts  as  to  the  deeds  being  read 
and  signed,  rest  on  the  evidence  of  one  wit- 
ness, and  he  a  suspicious  one. 
Steel  and  Tl^e  cdse  quoted  on  the  other  side  rather 

ToLDeedf,  *  makes  against  them,  for  there  the  man  looked 
^^'  attentively  at  what  was  doing,  and,  if  improper, 

would  have  prevented  it» 

LoED  Cku^f  Commissiqneb.— After  three 
long  days  of  anxious  attention  to  this  case,  I 
shall  not  waste  time  by  much  introductory 
statement.  But  the  importance  of  the  case,  and 
the  novelty  of  the  institution,  cannot  here  be 
overlooked.  The  cases  hithertohave  been  few, 
yet  they  have  been  tried  in  a  most  satis&ctory 
maimer,  owing  to  the  attention  of  the  Juries^ 
and  to  the  precision  with  which  the  other  Courts 
have  stated  what  they  wish  ascertained.  They 
have  hitherto  been  chiefly  general  issues ;  this 
is  a  case  of  issues  requiring  special  findings  as 
to  each  issue.  I  must  detail  and  apply  the 
evidence  i^plicaUe  to  each  issue,  in  their  or« 
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der,  that  you  may  8ee  clearly  on  what  proof  Bakl  of  Fxfb 
your  special  findings  are  to  rest.  T&ustbbs  o? 

On  the  one  side  there  has  been  mwch  law  ^^^^^^^^ 
stated,  and  it  has  been  met  by  a  partial  state- 
ment of  it  on  the  other ;  this,  though  not  re- 
gular, was  not  to  be  checked,  but  the  questioii 
of  law  is  not  for  this  Court. 

In  the  act  of  Parliament  sad  act  of  sederunt^ 
there  are  provisions  for  discussion  of  the  law  of 
the  case  elsewhere ;  the  facts  only  are  to  be  as- 
certained here. 

There  are  two  methods  of  making  a  return 
upon  them,  either  by  returning  specially  the 
facts  which  are  proved,  to  be  drawn  up  here- 
after in  the  form  of  a  special  verdict,  or  by 
giving  a  particular  answer  to  each  of  the  ^es- 
tions.  in  the  issues.  The  last  of  these  is  per- 
haps the  best  in  this  case,  and  most  conformable 
to  the  wish  of  the  Court  sending  the  issues. 

The  numbering  of  the  issues  is  of  no  conse- 
quence, but  it  is  necessary,  in  point  of  sense 
and  meaning,  to  attend  to  the  division  of  them^ 
1st  J  They  refer  to  the  blindness ;  and,  Qd,  To 
the  facts  atten^ng  the  execution  of  the  deeds. 

The  first  issue  applies  not  only  to  total  blindr 
ness,  but  to  degrees  of  blindness,  and  in  fact 
contains  four  distinct  issues.  As  the  Court 
have  not  sent  it  in  the  general  form  btind  or 
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BirlofFife   not,  but  have  expressed  various  degrees,  we 
Tkustbbs  of   cannot  ask  a  general  return,  unless  you  are  of 
^  vHii^^^''   opinion  that  he  was  stone  blind,  which  super- 
cedes consideration  of  the  others. 

Mr  Clerk  contends  that  the  blindness  proved 
is  total  blindness ;  that  being  so  blind  as  scarce- 
ly to  distinguish  light  from  darkness  is  total 
blindness,  and  should  be  so  found.  But  this 
cannot  be  taken  to  be  the  meaning  here  ;  for 
the  issue  shews,  that  what  the  Court  meant  by 
total  blindness  was  the  absence  of  all  power  of 
distinguishing  light  from  darkness,  as  it  is 
put  in  the  alternative,—'*  or  was  so  blind  as 
to  be  scarcely  able  to  distinguish  between  light 
and  daikness/' 

In  proof  of  his  blindness.  Lord  Fife's  own 
acts  and  even  his  declarations  are  evidence.  He 
was  the  only  person  who^could  know  with  cer*- 
tainty. 

It  is  proved  that  couching  was  recommend- 
ed  in  this  case  as  the  only  cure,  and  the  medi- 
cal gentlemen  agree  that  they  would  not  recom- 
mend that  operation  so  long  as  useful  sight  re- 
mained ;  and  that  they  would  not  advise  it  so 
soon  in  the  case  of  a  man  of  fortune,  as  in  that 
of  one  who  depended  on  his  eyes  for  his  sup- 
port. 

As  to  the  Ist  Issue.— -If  you  think  he  was 
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totally  blindy  then  you  may  fitid  in  general  for  c^kI'  of  Fife 
the  pursuer  on  this  issue  ;  if  not,  then  it  is  bet-  Trustb'bs  of 
ter  to  make  a  return  to  each  of  the  questions  it  ^^^^J^* 
contains. 

2d  Issue. — On  this  the  counsel  differ  as  to 
which  party  is  bound  to  prove.  The  proof  of 
this  issue  depends  on  the  testimony  of  Forteith 
Williamson,  the  only  witness  called ;  he  was 
left  in  the  room  for  the  purpose  of  executing 
the  deeds;  and  if  you  credit  him,  then  you 
will  find  that  they  were  read  in  presence  of  him 
and  Mr  Souter,  and  then  put  in  a  black  box. 

We  are  of  opinion  that  his  testimony,  though 
a  single  witness,  should  be  left  to  the  Jury ; 
because  it  is  supported  by  facts  and  circum- 
stances ;  and  if  the  gentlemen  at  the  bar  are 
dissatisfied,  they  may  except  to  this  direction. 

If  the  deeds  were  read  over,  then  the  point 
of  law  arising  out  of  that  fact  is  superseded ;  if 
not,  then  the  point  of  law  arises. 

There  is  no  proof  where  they  were  deposit- 
ed, or  whether  there  was  any-  interval  between 
the  times  of  signing. 

8d  and  4th  Issues; — As  to  these  there  is  proof 
that  his  hand  was  directed  to  the  place  of  sign- 
ing, but  not  led,  and  there  was  an  actual  put- 
ting, not  a  mere  attempt  to  put  his  subscrip« 
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EarlopFifx  «  that  James  Earl  of  life,  at  the  date  of  the 
Trustees  of  **  deeds  under  reduction,  viz.  on  the  7th  of 
BarlofFifb.    „  October  1808,  was  not  totally  blind,  though 

'^  he  could  scarcely  distinguish  between  light 
*^  and  darkness.  The  said  £arl  was  at  that 
**  time  incapable  of  reading  any  writing,  writ- 
^*  ten  instrument,  or  printed  book.  He  could 
^*  not  at  that  time  discover  whether  a  paper  was 
'*  written  upon  or  not.  As  to  the  second  issue, 
^*  That  the  said  deeds  were  read  over  previous 
^*  to  the  said  EarPs  name  being  put  thereto,  in 
^*  presence  of  Stewart  Souter,  and  Alexander 
'<  Forteith  Williamson,  or  one  or  other  of 
*^  them ;  it  is  not  provoi  whether  they  were 
*'  all  read  to  him  at  one  and  the  same  time,  or 
*'  at  different  times,  but  one  was  read  at  the 
*'  time  the  deeds  were  signed.  There  is  no 
''  proof  whether  they  were  dqwsited  and  kqpt 
^^  in  the  room  in  which  they  were  read  during 
"  the'  whole  period  which  dapsed  from  the 
^'  commencement  of  the  reading,  till  the  name 
^'  <Mf  the  sa^d  Earl  was  put  to  them  as  aforesaidj 
*'  or  where  they  were  deposited.  As  to  the 
^''  third  issue.  That  the  said  Earl  put  his  name 
*^  to  the  said  deeds  by  feeling  for  die  finger  or 
<<  fingers  of  another  person  on  the  spot  for  sig. 
<<  nature ;  and  was  no  otherwise  assisted  than 
^^  as  above  described.    As  to  the  fiourth  issue, 
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<<  That  the  said  Earl  put  his  name  to  the  said   Barl  of  Fifb 

^'  deeds  at  one  and  the  same  time.     As  to  the   Trust'ebs  ov 

«  fifth  issue,  That  the  said  Earl  put  his  name   ^^^^-o^^^'"- 

<<  to  the  deeds  under  reduction  in  presence  of 

<'  one  instnimentary  witness,  viz.  Alexander 

'<  Forteith  Williamson ;  but  it  k  not  proven 

**  that  the  said  Earl  did  acknowledge  his  sub- 

'*  scription  to  George  Wilson,  the  other  instru* 

'<  mentary  witness.      As  to  the  sixth  issue, 

^'  proven  in  the  affirmative.  As  to  the  seventh 

^  issue.  That  the  only  means  which  the  said 

<^  Earl  took  to  ascertain  that  the  deeds  under 

**  reduction  were  conform  to  the  scrolls  of 

«  deeds  prepared  by  his  agents  under  his  spe-* 

<<  cial  directions,  were  his  having  the  said  deeds 

«« read  over  to  him.**  ♦ 

Lord  AdvoeaU,  Clerk,  Jeffhjf,  J.  A.  Mwrray,  Cockbum,  and 
Bobifuan,  fixr  the  Pursuer. 

Thofns(m,  Grant,  Fullerton,  Mackenzie,  and  Moncreiff',  for 
ihe  Deftnders. 

(Agents,  IT.  CooXr,  w.  b.  and  Jame$  JoUity  w.  a.) 


The  Lord  Advocate  applied,  m  the  Court  A  new  trial 

^^  g       doftU 
— second  iMue. 

*  This  trial  lasted  three  days ;  each  adjournment  took  place 
with  the  consent  of  parties ;  and,  by  the  same  consent,  the  Jury- 
pnen  were  permitted  to  go  to  their  own  homes. 


* 


4 
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Barl  of  Firi  tf  Seirion,  for  a  rule  on  the  defenders  to 
Trosteesof  riiew  cause  why  a  new  trial  should  not  be 
EarlofFifb.  granted  of  the  second  issue. 

l9tf  On  the  gmund  of  misdirectkm  by  the 
Judge,  who  Ktated,  that  if  ike  Jury  believed 
Forteith  Willianison,  then  they  would  find  the 
deeds  read  over,  though  he  was  the  only  wit* 
ness  to  that  fact. 

Scf,  That  the  verdiet  was  not  supported  by 
legal  evidence.  The  testiioony  of  one  witness 
is  not  evidence. 

The  circumstances  of  the  case. do  not  support 
his  testimony,  and  the  verdiet  shews  the  defee^ 
tive  nature  of  the  evideiKSe  given^  as  it  finds  the 
deeds  read  in  presence  of  one  w  other  cf£  two 
individuals. 

Dec.  21.  The  Court  were  agreed  in  granting  a  new 

trial  on  the  second  issue.  All  the  Judges  gave 
it  as  their  opinion,  that  it  was  proper  to  leave 
the  evidence  of  Forteith  Williamson  to  the 
Jury,  for  though  a  single  witness,  there  were 
concomitant  facts  and  circumstances  to  render 
his  evidence  legally  admissible.  But  they 
thought  there  was  not  with  it,  sufficient  evk 
dence  to  support  the  finding  on  the  second 
issue,  as  to  the  deeds  having  been  read  over  to 
Lord  fife  previous  to  his  8%ning. 
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On  the  8th  February  J1817»  aa  application  £arl  of  Pifs 

was  made  by  the  pursuer  to  the  Court  of  Ses*  Trustees  o» 

aion^  to  make  the  truatees  pursuers  in  the  new  ^^^J^^ 

trial.    The  Judges  agreed  in  opinion,  that  the  Act.  Sed.  9t& 

S9th  section  of  the  act  of  sederunt  did  not  re-  ^^9/^'^' 
gulate  the  present  question}  and  that  suffir 
cient  grounds  had  not  been  stated  for  changing 
the  situation  of  the  parties* 


VBV  TRIAL* 

FBESEITT,   • 
THE  THEEE  LORDS  COMMISSIONERS. 


Of  this  date,  the  new  trial  of  the  second      March  k 
is8ue»  viz.  whether  the  deeds  were  read  over,     ^^"^^ 
&C.  prpee^^ed. 

In  opening  the  case  for  the  pursuer,  Mr  ^\  *.n^  trial 

'  It  IS  inccnuwa 

Clerk^  to  shew  the  Jury  why  he  had  no  confi-  tattostme 
4enc9  in  Forteith  Williamsoi^  and  as  a  reason  gw^^lltlk- 
for  not  ^xdliqg  him  m  a  witness,  was  proceed-  ^  J^  ^^ 
ing  to  state  the  evidence  given  by  him  on  the 
former  trial,  when  be  was  interrupted  by  Mr 
Grants  for  the  defender,  on  the  ground  that  he 
W9S  not  ^titled  to  «tate  any  suspicions  of  the 
witness,  as  one  of  inferior  credit. 
Lord  Chisf  Cqmmx^sioneb.— -Mr  Clerk 


i 
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Earl  of  Fif«  mugi;  not  state  the  former  evidence  of  this  wit- 
Trustees  o^  ness,  but  is  entitled  to  the  full  benefit  of  the 
^t!lX%l[lf  "*  fitatement  that  the  Court  granted  the  new  trial 

on  the  ground  that  the  former  evidence  was 
insufficient.  It  is  necessary  to  know  that  the 
new  trial  was  not  granted  on  die  ground  of 
misdirection,  where  the  Court  allow  it,  ex  de* 
bito  jtistitke^  but  that  it  was  on  account  of  the 
insufficiency  of  evidence,  where  granting  anew 
trial  is  matter  of  discretion.  The  witness  must 
be  received  here  as  any  other  witness ;  the  evi- 
dence at  this  trial  piust  proceed  on  its  own  basis. 

r 

The  witness  was  afterwards  called,  and  ex* 
amined  for  the  defender. 

When  one  of         ^  witness  Called  for  the  ptirsuer  was  asked 

a  number  of  *■ 

iMuet  is  sent  to  a  quostiou  as  to  the  state  of  Lord  Fife's  eyes. 
R^  of  the  '       Lord  Chief  CoMMis8iON£B*-^The  whole 

5^^*2ttw  ^^*^®  former  verdict  is  final,  except  in  so  far 

may  be  held  as  as  it  is  disturbed  by  this  trial  of  the  second  is- 

lacts  at  the  .  i         i»  ♦ 

new  tnaL         *  sue  ;  the  question,  therefore,  is  unnecessary. 
» to  hat«  a  ^        Mr  S.  Souter  was  called  as  a  witness  for  the 

reasonable  re-      defender, 
muneration  for       ^*^^^^*^* 

his  trouble  Jejret/f  for  the  pursuer,  objected  on  two 

the  trust*  is  grOUUds. 

an  incompetent 

witness  in  support  of  an  entail  of  lanilsy  which  it  is  the  principal  object  of  the  trust 

to  manage. 
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1.  It  is  pot  calling  a  mere  nominal  trustee  to  ^^  ^^  ^>^* 
support  the  right  of  the  real  party,  but  it  is  Trustees  or 
calling  him  to  sifpport  his  own  title  as  trustee.      ^^^^^  '^■* 

S.  He  has  a  pa|;rimonial  interest,  as  he  is  to 
have  a  reasonable  compensation  for  his  trouble. 
This,  by  the  opinion  of  counsel,  has  been  fix- 
ed at  L.350  per  annum,  and  he  has,  besides, 
a  laige  factor's  fee. 

It  may  perhaps  be  said,  this  objection  only 
applies  to  the  trust-deed,  but  the  trust-deed 
and  deed  of  entail  are,  in  fact,  one  and  the 
same. 

7%09»5on.— >There  is  here  a  great  penuria 
testium^  and  if  the  Court  are  compelled  to  re- 
ject this  evidence,  they  must  do  it  with  regret. 
Being  nominally  a  defender  is  no  valid  objec- 
tion to  tutors  and  trustees.  Hiis  witness  is  ad- 
missible in  any  question  as  to  the  estates,  and 
being  called  in  support  of  the  trust-deed  does 
not  vary  the  question. 

Interest  is  in  general  a  good  objection,  but 
this  case  does  not  fall  under  the  general  rule* 
By  the  trust-deed,  he  is  only  entitled  to  a  rea- 
sonable remuneration  for  the  time,*  skill,  and 
industry  he  bestows.  Counsel  have  fixed  what 
is  a  reasonable  sum,  and  we  have  the  opinion 
of  the  most  eminent  Chancery  lawyers  on  the 
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Earl  of  Fife   clauses  of  this  deed,  that  in  England  it  would 

Trust'bbs  of  Bot  disqualify  the  witness. 

*  wi-^^^^*       Nothing  has  been  said  to  shew  any  interest 

he  has  in  the  deed  of  entail.  The  trust-deed 
is  independent  of  it,  and  may  stand,  though 
the  entail  be  cut  down. 

Lord  Chief  Commissioner. — ^The  Court 
are  decidedly  of  opinion,  that  this  is  an  in- 
terest so  direct  as  to  exclude  Souter  as  a  wit- 
ness. If  he  was  merely  a  trustee,  the  Court 
of  Session  might  have  authorized  his  examina- 
tion, but  he  is  not  merely  a  trustee,  he  has  a 
pecuniary  interest  depending  on  the  validity  of 
the  deeds  under  reduction,  and  he  is  called  to 
give  evidence  to  support  the  deeds. 

As  the  law  of  England  has  been  alluded  to» 
I  may  mention,  that  though  the  Chancellor 
will  extend  his  authority  to  order,  in  some 
cases,  the  examination  of  witnesses  inadmissible 
at  common  law,  yet  he  will  not  do  so  in  the 
case  of  last  will. 

BuJicr's  N.  P.       The  question  of  interest  is  stated  by  Bui- 

7th  edit.  SSS-b.    •         •  ,  ,      ,  ,  .  . 

Ier»  J.  to  be,  whether  the  witness  can  gain 
an  immecGAte  advantage  from  the  event  of  the 
suit*  This  is  the  law  of  common  sense,  and 
must  be  as  much  the  law  of  Scotland  as  of 
England. 
Xhe  law  holds  that  justice  cannot  be  done  if 


1816.  THE  JURY  COURT,  IgQ 

the  evidence  arises  from  sources  tainted  by  in-  Barl  of  Fi» 
terest.  The  amount  of  the  interest  is  nothing ;  Taviritt  o» 
the  only  question  is,  if  the  interest  of  the  wit-  ^^]J^^^«- 
nesB  is  affected  by  the  erent  of  the  trial ;  and 
that  it  is  so  in  this  case  is  manifest. 

Lord  Pitmilly. — I  entirely  concur  in  this 
opinion,  and  may  add,  that  all  our  authorities 
prove  that  S.  Souter  could  not  have  been  an 
instrumentary  witness  to  this  deed,  on  account 
of  his  interest  under  it ;  and  the  parties  shew 
that  they  knew  this,  by  getting  Wilson  to 
subscribe.  The  nearest  relations  might  have 
been  instrumentary  witnesses,  but  S.  Souier 
could  not.  How,  then,  can  the  defenders 
think  of  supporting  the  deed  by  his  parol  tes- 
timony ? 

A  naked  trust  would  not  have  disqualified 
him,  but  he  was  agent  in  getting  these  deeds 
executed;  and  a  trustee  or  tutor  cannot  be 
a  witness  if  he  has  taken  a  particular  interest 
in  the  business  on  which  his  evidence  is  re*  See  km  v. 


«.««;mw1  Gardyne,  10th 

^««^-  July  1815. 

I  entirely  concur  in  all  that  your  Lordship 
has  stated,  and  mention  these  as  additional 
grounds  for  rejecting  this  evidence* 

On  a  suggestion  from  the  bar,  the  Lord 
Chief  Commissioner  observed,  that  the  Court 
saw  no  grounds  fqr  separating  the  deeds. 


lao 
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Trustees  or 
£ari«  of  Fife* 

It  18  a  direct» 
not  a  contin- 
gent interest, 
that  ditqiialio 
fies  a  witness. 


Earl  OF  Fife       The  next  witness  called  was  Forteith  WU- 

liamson. 

Jeffirejf  objected,  1.  He  is  interested  to  sup- 
port these  deeds,  as  there  was  a  legacy  left  him 
by  Lord  Fi&  only  the  year  before  their  execu- 
tion }  and  he  holds  a  factory  under  the  trustees. 

S.  He  has  been  a  most  active  agent,  and  we 
shall  prove  other  factis,  materially  affecting  his 
credit. 

Lord  Chief  Commissioner.; — Agency  is  a 
separate  objection^  and  if  you  mean  to  rest  on 
it,  you  must  prove  it  by  the  witness,  or  other 
teiStimony.  This  is  not  the  time  for  deciding 
on  this  objection  \  the  evidence  of  the  agency 
must  first  be  laid  before  us  ;  but,  if  you  fail  in 
making  it  out,  we  are  clear  that  the  interest  is 
not  such  as  to  disqualify  this  witness. 

Grant  objected, — The  alleged  actings  were 
before  the  witness  was  cited. 

Witnesses  were  then  called  to  prove  the 
agency.  The  first  called  had  been  in  Court, 
and  heard  Mr  Jefirey's  speech,  and  was  reject- 
ed, though  it  was  maintained  that  he  was  a 
competent  witness,  not  having  heard  any  part 
of  the  evidence.  After  examining  another  wit- 
ness, the  Court  were  clearly  of  opinion  that  the 
agency  was  not  proved* 
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Mr  Grant  thtn  sug^pested.  That  it  was  irre-  Earl  of  Fifb 

gular  to  state  any  thing  .affecting  merely  the  Trustbbs  of 

credit  of  the  witness,  when  Lord  Gillies  ob-  ^^^J;^^^^** 

served,  That  if  there  was  no  objection  to  his  '^  it  incompe- 

admissibilityf  then  he  must  be  called.  testimony,  to 

Clerk  argued,  That,  when  it  can  be  done,  SStyor'"**" 

objections  are  stated  both  to  admissibility  and  crima,  wWi 

the  view  or 

credit ;  before  the  witness  is  called,,  that  if  he   duauaiifying 
is  objectionable,  he  may  be  received  cum  nota.    ^m.       **°* 

Lord  Pitmilly  su^ested.  That  this  appear- 
ed to  be  the  proper  time  for  stating  the  objec- 
tions,  and  the  Court  could  then  judge  whether 
the  objections  went  to  the  admissibility  oV  cre- 
dibility of  the  witness. 

Mr  Jeffrey  then  proceeded  to  state  a  num- 
ber of  objections,  and  accuse  the  witness  of  a  - 
number  of  crimes,  which  it  would  be  improper 
to   detail,    as  he  was   interrupted  by   Lord 
Gillies. 

Lord  Gillies.— With  deference,  I  think  we 
have  heard  a  great  deal  too  much.  Mr  Jeffrey 
must  be  aware  that  he  cannot  be  allowed  to 
prove  his  statements, '  and  in  that  situation,  it 
appears  to  me  impossible  to  aUow  the  state- 
ments to  be  made. 

Lk>rd  Pitmilly. — I  concur  entirely  in  the 
opinion  given.  Neither  general  nor  special 
objections  of  this  sort  can  go  to  proof.     Both 
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Sarl  or  FiPB  the  witness  and  the  party  might  be  injured  by 
Trusties  of  allowing  such  a  proof.  No  proof  of  this  sort  is 
»L  o»  PiFf .  0Q0|pgtgnj; .  and  if  the  other  party  wish  to  an- 

swer  the  statement,  I  think  they  are  entitled  to 
do  so. 

2%of7»o».~-The  statement  is  as  new  and 
surprising  to  us  as  to  the  Court,  and  we  can 
only  give  it  a  flat  contradiction. 

Lord  Chief  Commissioner.-— I  feel  great 
difficulty  in  delivering  an  opinion  in  this  case, 
as  the  rule  of  the  law.  to  which  I  have  been  most 
accustomed  differs  from  the  law  of  Scotland. 

If  I  had  been  to  follow  the  lights  which  I 
possess,  the  course  would  have  been  to  call  the 
witness,  then  to  call  others  to  swear  that  they 
would  not  believe  him  on  oath.  The  statements 
made  of  particular  facts  would  not  have  been  al- 
lowed in  evidence^  as  a  man  is  not  supposed  to 
come  prepared  to  rebut  particular  facts ;  but 
he  is  supposed  to  be  ready,  on  all  occasions,  ta 
support  his  character  in  general. 

Ckrk  then  stated.  By  this  decision  I  am  cut 
out  of  every  method  of  impeaching  the  credit 
of  a  witness,  as,  by  the  law  of  Scotland,  general 
questions,  of  the  sort  mentioned,  are  inadmis- 
sible.  I  must,  therefore,  present  a  bill  of  ex- 
ceptions, and  protest  for  reprobators,   which 
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will  entide  me  to  prove  the  facts,  if  the  witness  Eakl  op  Fifb 
shall  be  guilty  of  falsehood.  Tkust'ses  of 

After  the  witness  was  examined,  Mr  Clerk  Ea»lofFif«. 
stated  his  wish  to  prove  the  former  testimony 
of  the  witness,  to  which  Mr  Thomson  did  not 
olgect,  though  he  would  have  no  opportunity 
of  observing  upon  it. 

Lord  Chief  Commissioner. — It  is  clear 
that  where  the  point  is  ruled  by  the  law  of 
Scotland,  by  that  law  we  are  bound.  There 
seems  no  rule  against  bringing  witnesses  in  re- 
ply to  contradict  the  testimony  given.  These 
may  be  examined  to  facts  that  took  place  at 
the  time,  or  to  prove  the  evidence  at  the  former 
trial.  What  the  witness  said  judicially  may  be 
fixed,  but  it  is  incompetent  to  prove  extrajudi- 
cial statements. 

His  former  evidence  may  be  proved  by  ex- 
amining  the  shorthand  writer,  and  by  reference 
to  the  Judge's  notes,  '  1  have  known  the  notes 
by  the  Judge  held  sufficient,  but  the  most  or* 
dinary  practice  is  to  put  the  shorthand  writer 
on  oath.  This  will  shew  that  this  Court,  as 
well  as  the  Court  of  Session,  is  provided  with  a 
remedy  for  correcting  contradictory  testimony. 
The  evidence  may  now  be  called,  and  then 
Mr  Jeffirey  will  observe  upon  the  whole  case. 

Xhis  evidence,  however,  was  not  called. 
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Earl  OF  Fife       Thomson  contended, — ^The  Jury  must  pre- 
Trustees  of  sume  that  the  deeds  were  read  from  their  being 

ten  days  at  DuflF  House  before  they  were  sign- 
ed, as  well  as  from  Lord  Fife*s  extreme  suspi- 
cion and  attention  to  business.  The  pursuer 
undertook  to  prove  that  the  deeds  were  not 
read  ;  and  if  he  had  proved  that  other  deeds 
were  substituted,  then  his  plea  would  be  tri- 
umphant. But  he  has  shrunk  from  his  allega- 
tion, and  merely  wishes  to  raise  a  presumption 
that  they  were  not  read  at  the  time  of  signing. 
It  is  of  no  consequence  at  what  time  they  were 
read. 

Clerkj  in  opening  the  case,  and  Jeffrey^  in 
reply,  maintained, — The  Jury  are  not  to  try 
whether  it  was  competent  for  the  late  Lord  to 
execute  the  deeds  in  the  way  he  has  attempted, 
or  whether  he  must  do  it  by  notaries  and  wit- 
nesses. The  simple  fact  for  their  considera- 
tion is,  whether  the  deeds  were  read  over  ?  It 
is  not  necessary  to  take  the  alternative,  that 
they  were  or  were  not  read ;  there  may  be  no 
proof  one  way  or  other.  Proof  of  a  negative 
proposition  is  in  most  ca^es  impossible ;  and 
if  it  was  necessary  in  this  case  to  prove  it 
completely,  then  the  case  is  not  made  out. 
If  a  person  who  can  see  signs  a  deed,  he  is 
presumed  to  be  acquainted  with  its  contents. 
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wad  can  oaly  challeage  it  on. the  graaiid  of  BirlofFivb 
fraud ;  but  if  he  is  blind,  it  is  neoessaay  to  t^iustees  ov 
prove  that  he  was  made  acquainted  with  its  ^^^  ^^^* 
contents.  There  is  the  strongest  probability 
that  the  deeds  were  not  read.  The  length  «fi 
time  they  were  in  preparation,  Lord  Fife^s  bad 
health,  his  signing  other  deeds  without  having 
them  read,  all  Aew  the  improbability  of  their 
being  read. 

In  opposition  to  this  probability  there  is  only 
one  witness,  unsupported  by  circumstances; 
indeed,  the  other  Court  held  that  his  former 
evidence  was  not  so  clear  and  distinct  as  to  be 
capable  of  being  supported  by  circumstances. 

Lord  Chief  Commissioner. — This  is  a  case 
of  great  importance  in  point  of  stake,  and  also 
in  point  of  precedent,  add  as  a  fair  specimen  of 
trial  by  Jury. 

Formerly  a  number  of  issues  were  sent,  now 
there  is  a  single  point ;  but  it  is  proper  to  re* 
fer  to  the  former  case  so  far  as  to  make  thii  in- 
telligible, and  in  so  far  as  it  is  evidence  in  this 
case.  At  the  former  trial  Forteith  Williamson 
was  the  only  witness  to  the  reading  of  the 
deeds ;  and  though  the  Second  Division  of  the 
Court  of  Session  thought  we  did  right  in  send- 
ing his  evidence  to  the  Jury,  still  they  thought 
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BA&L  or  FiF<  that  a  mkwot  condusioii  oug^t  to  hivfe  been 

Trustees  ov  diBwn  from  it  by  the  Jury* 

EARtovFiFfi.       rjr^^  ^^^  cwneft  bftck  to  us  on  the  evidence  of 

the  fiame  witness,  and  now  there  is  less  proof  of 
the  deeds  being  read  than  fcnrmeriy,  as  the  wit- 
ness  does  not  now  recollect  oircumstances  which 
he  stated  on  the  former  trial.  This  evidence 
is  not  to  be  excluded)  but  it  must  be  weighed 
in  golden  scales.  It  is  important  to  consider 
that  perfect  consistency  in  recollection  is  not 
to  be  expected,  and  rather  shows  a  story  made. 
On  the  other  hand,  a  person  fabricating  a  story 
will,  as  in  the  present  instance,  merely  state  the 
general  fact,  without  menti<ming  particulars. 

In  this  case  the  only  witness  who  could  be 
brought  to  contradict  the  statement  is  Stewart 
Souter  I  he  could  not  be  a  witness  for  the  de« 
fenders,  though  he  might .  have  been  for  the 
pursuer;  his  counsel  not  calling  him,  is  notf 
however,  to  be  held  conclusive  against  the  pur- 
suer. 

The  pursuer  rests  his  case  on  the  presump^ 
tions  that  the  deeds  were  not  read, — ^from  Lord 
life's  advanced  age, — ^his  severe  disorder, — ^his 
inability  to  attend  long  to  business  at  one 
time, — ^his  disposition  to  sleep,— Hhe  short  time 
within  which  the  deeds  were  executed  after 
they  were  sent  north, — ^his  habit  of  signing 
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deeds  without  having  them  ready'-^his  requir-  Sarl  of  Fifk 
ing  particular  passages  of  the  deeds  in  question  t&vstus  of 
to  be  n»d,— and  from  Wilson  not  having  heard  ^**'  ^'  ^'"• 
my  part  of  them  read. 

We  cannot  take  the  summons,  condescend* 
enoe,  &c.  as  correcting  the  issue;  but  when 
they  contain  deliberate  statements  and  not 
mere  argomentt  and  are  put  in  proof,  they  are 
proper  for  the  consideration  of  a  Jury.  Several 
of  the  articles  in  the  condescendence  and  an- 
swers were  properly  read,  but  I  am  not  sure 
how  &r  it  is  warrantable  to  draw  a  conclusion 
from  a  statement  made  merely  because  it  is  not 
distinctly  denied.  All  the  probabilities  ought, 
however,  to  be  kept  in  view;  and  amongst 
these  you  must  consider,  whether,  after  a  long 
correspondence  on  the  Subject, — after  so  much 
pains  and  anxiety  in  the  preparation,— -it  is 
probable  that  the  deeds  would  be  read  over  be- 
fore signing. 

It  is  extremely  important  that  we  should  re- 
turn to  the  other  Court  a  finding  which  they 
can  apply  along  with  those  found  on  the  former 
trial,  but  the  Jury  are  not  on  this  account  to 
stretch  their  consciences  beyond  the  evidence  ; 
and  though  it  is  deshrable  to  find  that  they 
were  or  were  not  read,  dtill  it  is  quite  compe- 
tent to  find  that  it  is  not  proved  one  way  or 
other ;  but  as  this  is  by  no  means  desirable,  I 
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Earl  of  Fife  tnist  you  Will  consider  well  before  you  make 

Tkustsbs  of   this  return. 

Earl  of  Fife.       If  you  be  of  opinion  that  they  were  not  read, 

this  supersedes  consideration  of  the  otiier  parts 
of  the  issue  }  if  you  are  of  opinion  that  they 
were  read,  you  will  ^then  also  say  whether  it 
must  not  have  been  at  diflferent  times.  At  all 
events,  you  may  find  they  were  not  read  in 
presence  of  the  instrumentary  witnesses. 

Verdict,—**  That  it  was  not  proven  that  the 
**  deeds  had  been  read  over  to  the  Earl  of  fife 
**  before  his  signature  was  affixed  thereto.'' 


May  23  &  90,        The  bill  of  exceptions,  on  account  of  rejecting 
and^oes^      Mr  Souter  as  a  witness,  came  on  for  discussion 

in  the  Court  of  Session. 

Grant  and  Thomson  argued, — Mr  Souter 
being  nominally  a  defender  is  no  valid  objec- 
tion ;  Yule  t;.  Yule,  28th  February  1755,  M. 
16765;  Reid  v.  Gardyne,  10th  July  1813. 
A  trustee  is  in  a  similar  situation  with  a  tutor 
when  he  does  not  act  as  agent ;  Scott  v.  Caver- 
hill,  19th  December  1786,  M.  16779 ;  Earl 
March  t\  Sawyer,  21st  November  17*9,  Kilk. 
600,  M.  16757.  In  England,  where  the  rules 
in  general  are  stricter,  this  has  been  carried 
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fiHTtlier  by  Lord  Hardwicke ;  1  Williams,  990.  Barl  of  Fife 
Interest  he  has  none ;  the  sum  is  a  mere  reiiiu<-  Trustees  ot 
neration  for  his  trouble ;  it  is  not  a  vested  in-  ^^^^L^*" 
terest,  which  he  can  enforce  in  law ;  Downing, 
Ambler,  SQQ.  Agents  for  merchants  come 
very  near  this ;  Dixon  t'.  Cooper,  8  Wilson, 
^f(1769  0  Benjamin,  2  Hen.  BL  590;  Cham- 
pion V.  Atkinson,  S  Keble,  90.  These  apply, 
as  the  law  of  evidence  does  not  depend  on 
municipal  r^ulation,  but  on  the  principles  of 
right  reason  ;  Sim  and  Scott  t\  Donaldson,  29d 
November  17O8,  Forbes,  281,  M.  I6713. 
Members  of  burghs  are  competent ;  Hospital 
of  Leith  V.  Town  of  Kinghom,  ilth  January 
1576,  M.  16651 ;  Town  of  Inverness  t;.  For- 
bes,  ISth  June  I672,  Stair,  H.  84,  M.  16675  ; 
Mackenzie  and  Fraser  v.  Town  of  Inverness, 

14th  June  1709,  Fount,  502,  M.  16717.  Un- 
less  one  or  other  of  the  objections  is  good,  they 
cannot  be  taken  together ;  and  though  Souter 
were  not  competent  as  to  the  tnist-deed,  he  is 
undoubtedly  competent  as  to  the  deed  of  entail. 
Jeffrey  and  Clerk,  on  the  other  hand,  main- 
tained,—The  two  deeds  are  in  fact  the  same, 
and  the  objections  are  to  be  taken  in  connec- 
tion. He  is  a  defender, — a  trustee  brought  to  Gray  v.  *^— , 
support  the  trust-deed, — ^he  is  connected  with  Kifk  *605«. 
the  cause  and  the  execution  of  the  deeds, — ^has   **•  ^^"^'*' 
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Sarl  of  Fifb  been  present  at  wad  given  partifd  counael  at  all 

Trusties  or  the  investigations  and  at  the  first  trial»  and  has 
Earl  op  Fifr •    ^  «^«„«:«^,  ;».4.a^o4. 

a  pecuniary  interest. 


Scott  V.  Gayer-       EUiot  s  case  m  1786  is  shortly  reported»  and 

hill,  19th  Dec  ,  -  /. 

i78«.  appears  to  have  been  one  of  mere  agency* 

M*  16779.  ^  certain  laxity  of  practice  has  been  intro- 

duced, and  witnesses  inadmissible  at  common 
law  have  been  examined  by  the  Court,  from  an 
understanding  that  Judges,  by  long  practice, 
are  capable  of  judging  of  the  weight  due  to 
such  testimony  ;  but  the  case  is  different  when 
it  is  to  be  submitted  to  a  Jury,  who  have  not 
had  that  experience. 

Lord  Justice-Clerk.-— It  is  not  necessary 
to  go  at  large  into  this  case.  I  formerly  threw 
out  a  hint  that  we  ought  to  order  the  examina* 
tion  of  this  witness,  but  on  seeing  the  whole 
circumstances,  I  am  satisfied  it  is  impossible* 

His  interest  is  so  manifest,  direct,  and  pfd- 
pable,  in  the  trust-deed,  that  he  cannot  be  re- 
ceived ;  but  in  considering  his  interest,  it  is  im- 
possible to  throw  out  of  view  his  character  of 
defender,  or  another,  which  might  not  per  se 
have  been  sufficient,  that  he  is  the  person  under 
whose  eye  and  superintendence  these  deeds 
were  executed. 

On  the  distinction  taken  between  the  deeds, 
the  preamble  clearly  shows  that  it  was  one 
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transaction  ;  and  if  there  are  subordinate  par- 
poses  in  the  trust-deed,  the  allowance  for  ma- 
naging the  whole  would  be  too  large  for  that 
limited  object.  It  has  not  been  made  out  that 
it  is  competent  to  examine  him. 

The  other  Judges  copcurred,  and  the  ex* 
ception  was  disallowed. 


Dickson 


FRES£XTy 
T1I£  TUa££  LORDS  COMMISSIOKEBS. 


Dickson  v.  Taylor. 

• 
1  HIS  was  an  action  of  damages  by  Mr  tMckson, 
of  the  Calder  coalwoilc,  against  the  manager  of 
another  coalwork,  for  enticing,  carrying  away, 
harbouring,  and  detaining  a  collier. 

Defence.— The  defender  never,  by  him- 
self  or  others,  attempted  to  seduce  a  collier 
under  engagement  at  another  work.  Nor  did 
he  harbour  or  detain  the  one  in  question, 
knowing  him  to  be  under  engagement. 

Grray  Russel,  a  collier,  was  engaged  at  the 
Calder  coalwork,  to  turn  out  7^0  carts  of  coals ; 
after  turning  out  about  80  carts,  he  engaged 
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November  1. 

If  acolUer,iiii« 
derin  engage- 
ment with  one 
paity»  enter 
mto  an  engage* 
meat  with  aoe- 
ther  party»  that 
party  it  IxNind 
to  turn  him  off 
as  won  as  he 


flttainted  with 
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Nov.  I, 


DiCKSOK 

Taylok. 


himself  to  the  defender^  who,  as  is  usual,  sent 
a  cart  for  Russel's  wife  and  furniture. 


(( 

« 
€t 

cc 
cc 


ISSUES. 

"  !•  Whether,  upon  the  2d  of  March  1814, 
or  about  that  time,  Gray  Russel,  a  collier, 
was  under  contract  or  engagement  to  serve 
the  pursuer,  by  working  as  a  collier  at  the 
coalworks  ? 

"  2.  Whether  the  defender,  upon  the  2d 
of  March  1814,  or  about  that  time,  knowing 
of  the  engagement  of  the  said  Gray  Russel, 
did,  by  himself  or  by  others,  acting  by  his 
authority,  entice  or  seduce  the  said  Gray 
Russel  to  desert  the  service  of  the  said  pur- 
suer, during  the  subsistence  of  the  said  en- 
gagement ? 

"  3,  Whether  the  said  defender  did  retain 
the  said  Gray  Russel  in  his  service,  and  did 
employ  him  as  a  collier,  after  he  knew  of  the 
said  Gray  Russel's  engagement,  as  aforesaid, 
with  the  pursuer,  or  after  the  said  engage- 
ment had  been  intimated  by  the  said  pursuer 
to  him  the  said  defender." 


An  unitamped        T^^  ^^st  witness  called  for  the  pursued  was 
contract  cannot   underground  overseer  of  the  Calder  coalwork, 

DC  given  in  citr  *-'  ' 

dence,  but  at       who  swore  that  he  had  engaged  Gray  Russel 

witness,  one  of  ^  P  •'  . 

the  pauties  to  it,  may  look  at  it,  to  refresh  his  memory  as  to  its  contenta. 
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to  turn  out  a  certsin  quantity  of  coaL  A  writ- 
ten paper  was  then  shewn  to  him^^aad  he  was 
asked  if  it  was  the  contract  he  entered  into 
with  Russel.  An  objection  was  taken  that  it 
was  not  stamped  $  and,  on  the  other  side,  it 
was  contended  that  it  was  good,  as  a  memon 
random  of  what  took  place  at  the  time. 

Lord  Chief  Commissioner. — We  can  take 
nothing  from  the  contract  unless  we  take  the 
whole. 


DiccaoM 
Taylor. 


The  witness  having  sworn  that  he  had  the 
memorandum  before  him  at  the.  time  of  entering 
into  the  agreement,  was  allowed  to  look  at  it. 


It  was  then  proposed  to  adduce  Gray  Rus- 
sel. 

CocAritim.— There  may  be  an  objection  to 
his  admissibility,  at  least  to  his  credibility  ;  he 
has  an  interest  to  confirm  the  story  of  the  pur- 
suer, and  throw  the  blame  of  his  leaving  his 
work  on  the  defender.  It  is  a  material  circum- 
stance affecting  his  credit,  that,  in  his  exuni- 
nations  before  the  »^eriff,  his  declarations  are 
directly  in  the  teeth  of  each  other,  and  he  has 
thus  committed  perjury,  at  least  in  a  moral 
point  of  view. 

Jeffret/.^^Ui^  credibility  is  not  a  prelimina- 


CrrdSbilityofa 
witneM  it  not  a 
prelimiaarv 
subject  of  in« 
quiiy.    The 
law-agent, 
without  a  pow* 
cr  of  attorney 
from  the  party, 
cannot  grant  a 
release  to  a 
witness. 
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Ajp€MNi  wno 
it  liable  ia  da* 
inagety  which- 
Cfcr  way  bis 
evidence  b 
giyeiv  !•  a  com- 
t^etent  witnesi. 


ry  inquiry.  As  to  his  interest,  Mr  Fisher,  the 
agent  and  son-in-law  of  the  pursuer,  is  ready 
to  release  him  from  any  consequence  of  his  evi- 
dence. 

Lord  Chief  Commissioker.— We  cannot 
enter  on  the  question  of  his  credibility  now. 
The  only  inquiry  is  his  interest,  and  from 
this  the  pursuer  ought  to  have  come  prepared 
to  release  him. 

It  is  only  the  party  having  interest  who  can 
give  a  release.  One  by  Mr  Fisher  is  not  bind- 
ing on  Mr  Dickson,  If  Mr  Dickson  held  a 
bond,  he  only  could  release  the  debtor. 

If  a  power  of  attorney  were  produced,  then 
we  might  allow  it,  but  we  cannot  judge  of  his 
powers  in  any  other  way. 

It  has  occurred  to  the  Court  that  the  wit- 
ness may  be  considered  as  not  having  an  inte- 
rest. Though  he  was  enticed,  still  he  will  be 
liable  in  damages ;  he  is  therefore  liable  which- 
ever way  his  testimony  is  given. 

But,  before  examining  him,  he  must  be 
warned  that  he  is  not  protected  from  the  con- 
sequences of  his  testimony. 

Lord  Gillies. — Questions  in  initialibus 
ought  to  refer  to  the  admissibility,  not  to  the 
credibility  of  a  witness.  In  proof  on  commis- 
sion, it  has  been  common  to  allow  questions 
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which  relate  to  credibility,  but  tihiis  was  on  the  DtctsoN 

g^und  tut  the  ofasjections  might  go  to  admis.  TavIo.. 

sibiiitj*  ^-^^^/^ 

Gray  Russel  had  emitted  certain  declara-  Proof  of  the 

_  subicnpttaii  of 

ti6n8  before  the  Sheriff,  which  Mr  Cockbum  the  magistrate^ 
stated  to  be  contradictory,  and.  wished  to  pro-  u!m  mitted'in 
duce  before  his  examination,  but  was  informed   ^}^  »f«ior 

Court,  does  not 

that  it  was  not  yet  the  proper  time  for  doing   render  it  eri* 

dence. 
80. 

Afiier  the  witness  was  examined  and  dismiss- 
ed,  the  Lord  Chief  Commissioner  observed. 
That  his  declarations  had  not  been  proved. 
Mr  Cockbum  stated.  That,  as  they  were  not 
signed,  it  became  necessary  to  prove  them  in 
some  other  way. 

A  witness  who  was  afterwards  called  for  the 
pursuer  swore,  on  his  examination  in  chief,  that 
a  paper  shown  him  was  the  original  minute  of 
the  inferior  court.  Mr  Cockbum^  for  the  de- 
fender, asked  him,  on  cross-examination,  if  the 
subscription  at  the  declarations  was  the  magi- 
strate's subscription  ? 

Lord  Chief  Commissioner. — ^You  may  be 
entitled  to  prove  the  magistrate's  subscription, 
but  this  will  not  render  the  declarations  evi- 
dence. 

No  other  proof  was  ofiered  of  them,  and  they 
were  not  produced. 

K 
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6  Comyn.  Dig. 
S75.    Blake, 
«  T.  R.  S91. 


Forsfftlif  in  his  opening  speech  fbr  the  pur- 
suer, stated, — Enticing  away  a  servant  Vfms 
a  ground  of  action  by  the  Roman  law }  it  is 
so  by  the  law  of  England ;  and  the  Court,  by 
sending  this  issue,  show  that  it  is  a  ground  of 
action  by  the  Jaw  of  Scotland. 


Cockbum  contended,  The  defender  did  no- 
thing improper  ;  he  did  not  know  of  the  pre- 
vious engagement ;  he  was  bound  to  send  for 
Russel  and  his  family,  and  to  protect  him  after 
he  entered  on  his  work,  or  be  liable  to  him  in 
damages  for  breach  of  contract.  To  found  the 
claim  of  damages  in  this  case,  you  must  find 
that  the  defender  maliciously  and  improperly 
retained  Russel. 


Lord  Chief  Commissioner. — ^It  is  proved 
that  Rusael  was  engaged  to  turn  out  a  certain 
quantity  of  o^s ;  the  pursuer  was  therefore 
entitled  to  say  to  all  the  world  that  he  was  en- 
gaged to  him. 

The  second  issue  I  do  not  consider  proved ; 
and,  therefore,  the  only  question  is,  if  he  was 
retained  by  the  defender?  This  imdoubtddly 
means,  if  he  was  improperly  retained,  that  is, 
after  it  was  known  that  he  was  engaged  to 
another. 


ISia.  THE  JURY  COURT.  147 

fVom  the  moment  the  defender  knew  of  the  Dickson 
engagement,  he  was  bound  to  turn  Russel  off;  Taylor. 
aiid  the  concealment  of  his  former  engagement, 
on  his  part,  would  have  been  a  complete  an- 
swer to  any  claim  of  damages  at  his  instance. 

If  you  are  of  opinion  that  the  defender  re- 
tuned  him  after  he  knew  of  the  prior  contract, 
you  will  find  da!mages  due,  but  will  be  cautious 
in  fixing  the  amount.  The  evidence  on  this 
last  point  is  defective,  and  it  is  dangerous  to 
trust  to  general  calculation.  At  the  rate 
stated,  this  coal-work  would  yield  a  profit  of 
L.l6,000  per  annum. 

Verdict,  "  Find  the  first  and  third  issue,  for 
**  the  pursuer ;  and  the  second,  for  the  de- 
**  fender.     Damages  L.  25." 

Forsyth  and  Jeffrey ^  for  the  Pursuer. 

Cockkum,  Cuninghame^  and  Maconochie^  for  the  Defender. 

(Agcott,  Z>.  Fiiher  and  Alexander  Ytmngton^  w.  8.) 


In  thb  case  a  motion  had  been  made  by  the  pursuer^  in  July, 
€o  have  the  place  of  trial  altered  from  Glasgow  to  Ayr,  as  the 
prpcccd|DgB  had  taken  place  in  that  county.  This  was  resisted^ 
on  the  ground  that  the  desertion  took  place  in  Lanarkshire)  and 
the  first  application  was  made  to  a  Justice  of  Peace  there. 

Lord  Chief  CoMMissiONER.-^The  Court  of  Sessionyin  the 
int  instance,  fix  the  place  of  trial,  and  send  the  process  to  the 
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November  4« 

Damages  as- 
iessed  for  as- 
sault and  bat- 
tery. 


HaDDAWAY  V.  GODDARD.  * 

1  HIS  was  an  action  of  damages  for  an  assault 
and  battery,  and  to  have  it  found  and  declared. 


proper  clerk  in  this  Court.  The  pursuer  may  give  notice  of  his 
wish  to  change  the  place  of  trial,  but  it  must  be  to  some  other 
town  on  the  same  circuit,  or  to  Edinburgh.  The  leuing  of  the 
Court)  in  this  infant  state  of  the  institutioo,  will  be  to  try  as  many 
cases  as  possible  in  Edinburgh.  There  are  nvvt  a  sufficient  num- 
ber of  counsel  who  travel  circuity  and  the  expence  of  carrying 
counsel  there,  in  this  case  would  be  much  greater  than  bringing 
witnesses  here;  and  expence  and  inconvenience  are  the  only 
grounds  stated  for  changing  the  place  of  trial.  As  the  Court  wOl 
sit  again  before  November,  and  many  witnesses  cannot  be  neces- 
sary in  this  caiCy  the  Court  think  the  trial  ought  to  be  here. 

To  thb  the  defender  objected,  but  the  pursuer  prefeired  a  trial 
here  to  one  at  Glasgow,  and  the  ist  of  November  was  according- 
ly fixed. 

*  It  was  proposed  to  send  this  and  the  following  ctse  to  be 
tried  by  the  same  Jury. 

Baird  and  (  ockburn,  iot  Goddard,  objected. 

Lord  Chief  Commissioner.— -It  can  only  be  done  by  coi^ 
sent  of  parties. 
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tbat  the  assault  havipg  taken  place  pendente    Haddaway 
lite^  the  defender  had  lost  his  action.  ooddard. 

Defekce. — Pirovocation* 

ISSUE. 

^*  What  damages  the  defender  is  liable  in 
^<  to  the  pursuer,  on  account  of  the  defender 
«  having  assaulted,  struck,  and  beat  the  pur- 
<<  suer,  at  Leith,  on  the  9th  day  of  August 
*«  1813  ?" 

In  a  question  between  these  parties,  (which, 
after  depending  some  time  in  Court,  was  refer- 
red to  arbitration,)  the  pursuer  in  this  case  put 
in  a  paper,  in  which  it  was  stated,  that  an  ac^ 
count  given  in  by  the  defender  savoured  of  fa« 
brication,  &c.  Before  the  same  arbiter,  a  state- 
ment was  given  in  for  the  defender,  in  which 
it  was  said  the  pursuer's  books  were  not  en- 
titled to  credit. 

The  defender  stated,  that  he  met  with  the 
pursuer  in  Leith,  and  requested  him  to  make 
an  apology ;  and  that  his  refusing  to  do  so  gave 
rise  to  the  present  dispute. 

Reid,  a  witness  called  for  the  pursuer,  stated, 
that  he  had  seen   a  paper  in  the  case,  and 
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CAMS  TBIKD  TS 


Not.*, 


HAtnuvAY 

GODDA«-tX 


fvas  m  tiie  hidiit  of  infMriag  what  was  doteg 
in  it. 

Lord  Chief  Commissioner.— This  is  no 
objection.  It  was  many  montibs  befiwe  be  was 
cited. 

A  witness,  on  cross-examination,  was  asked 
If  tlie  pursuer  had  been  bankrupt  at  a  particu- 
Ur  time*  The  witness  did  not  loiow  the  fact, 
but  the'  Lord  Chief  Commissioiifir  observed. 
This  is  doubtful  evidence. 


It  IS  necessary 
to  pro¥e«  at 
the  trial,  that  a 
witness  is  un- 
able to  attendy 
before  reading 
the  answers  to 
interrogatories. 


Mrs  Douglas  had  been  examined  on  com- 
mission, and  no  certificate  produoed  that  she 
could  not  attend  at  the  trial. 

Lord  Chief  CoMMissioNSR.-~AUoW]og 
proof  to  be  taken  on  commission  is  a  great 
id>atement  from  the  benefit  of  Jury  trialy  and 
the  Court  must  be  very  strict  with  regard  to 
it«  It  is  Becessary,  in  cases  of  bad  health, 
where  there  is  a  certificate  on  80«1  and  ecm- 
sdence,  that  a  witness  is  not  likely  to  recover^ 
When  a  witness  is  ill,  the  party  any  apply  for 
his  examination  on  interrogatiHies^  bat  he  may 
also  countermand  his  notice  of  trials  if  there  is 
any  prospect  of  recovery. 

Jeffrey  and  Brodie,  for  the  pursuer,  said. 
The  counsel  on  the  opposite  side  cmseated  to 
the  examination  at  the  tioae  of  granting  die 
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commission.  It  is  not  pleasant,  either  to  the  Haddawat 
witness  or  medical  men,  to  say  there  is  no  Goddard. 
hopes  of  recowry.  ^^"^v*^ 

Lord  Chief  Commissioner. — It  is  not  suf- 
ficient, that,  at  the  time  of  granting  the  com- 
mission, the  witness  could  not  be  moved  from 
home ;  it  miist  be  proved  that  he  cannot  at- 
tend the  trial.  Unless  the  Legislature  interfere, 
the  necessity  of  often  granting  commissions 
from  the  nun^r  of  witnesses  out  of  the  juris- 
diction of  the  Court,  will  take  greatly  from  the 
benefit  of  trid  by  Jury.  To  prevent  mistakes  in 
certificates,  agents,  in  writing  to  medical  gen- 
tlemen, should  use  the  words  of  the  act  of  se- 
derunt, "  permanent  infirmity." 

In  consequence  of  the  consent,  this  commis-   it  u  compt- 
sion  was  received.   When  one  of  the  interroga-  [^^*  *^  ^^L.^ 
tories  was  read,  the   Lord  Chief  Commis-   to  the  amwer 
sioner  observed.  That  this  was  hearsay  and  in-   gatory,  u  not 
competent.     The  answer,  therefore,  was  not 
read. 


Jeffrey. — ^The  defender,  by  his  questions  to  in  an  action  of 

our  witnesses,  has  put  his  character  in  issue,  aMuMt  b  in« 

and  we  are  now  prepared  to  show  that  he  is  ^^^he'dfr. 

notorious  for  violence,  and  has  been  in  several  ^^^^^  ^^^' 

1        «•  11  1  ouslyquaim- 

rather  disreputable  quarrels.  tome. 
Lord  Chief  Commissioner.— Tliis  is  an 
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'  Haddaway     action  of  damages  for  redress  of  a  civil  wrong, 

GoTOARD.     not  a  criminal  prosecution  for  punishment  of 

'"^^^^"'^     the  defender.     I  believe  J[  speak  the  opinion 

of  my  brother  as  well  as  my  own,  when  I  state 

that  the  proof  oflfered  is  incompetent. 

Papers  pro-  A  witucss  produced  the  papers  in  the  £ub« 

neMought  t^'"  mission,  which  counsel  were  proceeding  to  read. 
*r  "^^f  ^''**       LoED  Chi£f  Commissioner.— When  a  paper 
not  by  the     '   is  to  be  read,  it  ought  to  be  handed  to  the 
^^    ^         clerk,  that  the  other  party  may  have  an  oppor- 
tunity to  object  in  form.   It  will  be  necessary  to 
have  a  more  solemn  regulation  on  this  subject. 
Jeffrey  then  produced  the  summons  in  the 
case  immediately  following,  to  show  that  there 
was  a  separate  action  by  the  defender  for  the 
defamation,— -and  the  condescendence  in  thi8» 
to  show  the  admission  of  the  party. 

A  counsel,  in  Cockbum^  foT  the  defender,  in  his  address  to 
Sl^Sghf  not  *^  ^^^*  ^^  proceeding  to  read  from  the 
to  tute  fa«8      statement  enven  in  by  Haddaway  to  the  arbi- 

unleat  be  meant  o  ^  tr 

,  to  prove  tbem.    ter,  and  from  the  summons  in  this  case. 

Jeffrey* — You  are  not  entitled  to  read  these 
unless  you  will  prove  them. 

Cockbum. — The  first  is  proved  already ;  and 
if  I  do  not  prove  the  second,  the  Court  will 
direct  the  Jury  to  disregard  it. 
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LoBD  Chief  CoMMi86iaNER.--«The  Court    Haddawat 
will  give  you  credit,  that,  if  they  find  it  is  not      Gotoarb* 
evidence,  you  will  make  it  evidence.  You  ought 
not  to  open  a  case  of  evidence,  unless  you  mean 
to  prove  the  document. 

Cockbum^  at  the  conclusion  of  his  speech, 
asked  the  opinion  of  the  Court,  whether  the 
oflfenfflve  paragn^  was  proved  ? 

Jqffirey.'^We  called  for  the  paper  given  in 
by  the  other  party  to  the  arbiter,  but  it  con- 
tains only  a  narrative  of  our  statement,  and  by 
calling  for  it  we  do  not  admit  the  statement. 

Mr  Codkbum  did  notiinsist  on  reading  the 
paper  without  proving  it,  and  cdlled  witnesses. 

J^rey^  in  his  opening  speech  for  the  pursuer, 
stated, — Damages  have  been  here  found  due, 
as  the  assault  Was  very  nearly  admitted  \  the 
def<^er,  by  his  counter  statement,  compensated 
the  injury  said  to  have  been  done  him ;  and  if 
not,  he  has  an  action  depending  in  which  he 
will  get  redress,  and  therefore  cannot  plead  on 
it  here  in  mitigation.  The  assault  must  be 
viewed  alone .  and  independent  of  the  alleged 
provocation. 

Cockbum,  in  answer  for  the  defender,  con* 
tended,  That  the  pursuer  was  wrong  in  stating 
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Habdaway    that  damages  <vere  foond  due,  as  it  was  still 
OoTOARD.     competent  to  find  that  none  were  proved.  The 
irritation  must  foe  kept  in  view ;  it  is  a  justifi* 
eadon  here,  and  is  also  the  ifoundatioQ  of  a 
claim  of  damages  in  the  other  case. 

FKn'syih^  for  the  pursuer,  contended,  That 
some  damages  must  be  found  due^  that  the 
passage  in  the  ^eadk^  to  "die  artnteir  was  no 
justification  of  a  gross  assault. 

Lord  Chief  Comhi ssioNEiu-^-The  question 
here  is  one  on  which  it  is  the  peculiar  pcovinee 
of  the  Jury  to  decide,  subject  to  the  observa- 
tions of  the  Court.  The  counsel  for  the  de- 
fender has  maintained,  that  the  question  is  be- 
fore you»  whether  damages  are  due  ?  We  are  of 
a  different  opinion.  We  are  also  of  opinioQ, 
that,  though  you  are  to  take  the  facts  and  cir- 
cumstances into  consideration,  still  ydu  ought 
not  to  go  out  of  this  case  into  t^e  other,  of 
which  you  must  be  ignorant. 

There  has  been  proved  to  you  as  ^oss  ati 
assault  as  can  be  figured,  and  you  have  only  to 
fix  the  amount  of  the  damages. 

It  has  not  been  distinctly  proved,  but  we  are 
led  from  the  circumstances  to  conclude,  that 
this  affiray  was  connected  with  the  proceedkigs 
before  the  arbiter.  Hie  piece  of  evidenoe  given 
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for  the  defender  is  proper  for  diminishing  the  Haddavay 
amount  of  the  damages ;  but  it  is  worthy  of  re-  Ooddaro. 
mark,  that  this  is  not  a  printed  but  a  written 
paper,  and  given  in  before  a  Judge  chosen  by 
the  parties.  If  the  pursuer  had  only  stated 
what  he  saw,  that  would  not  have  been  a 
ground  of  mitigation ;  but  the  asseveration  that 
It  '*  savours  of  fabricaticm,''  shows  a  disposition 
to  abuse  the  defender,  and  must  be  taken  into 
account  in  the  question  of  irritation. 

No  Judge  or  Jury  can  think  the  defender 
did  right.  You  do  not,  however,  sit  here  to 
punish,  but  indemnify;  you  will  do  well  to 
give  such  a  sum  as  will  show  the  defender  that 
he  has  transgressed,  and  will  indemnify  the 
pursuer  for  the  injury  he  has  sustained. 

Verdict  for  the  pursuer,  damages  L.  105. 

JF\jrsyih,  Jej^ey,  and  Brodie,  fbr  the  Pursuer. 
Bmrd  and  Cockbum,  ftr  tlie  Defender. 

(Afcnts>  J.  %^encg^  v.  s.  and  ikfdd  Murro^^  v.  b.) 
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A  ttateroent 
by  one  party» 
in  pleadingB 
before  an  arbU 
teri  may  be  a 
complete  set- 
off to  a  claim 
of  damages  on 
account  of  a 
statement 
made  by  the 
other. 


a 


GoDDARD  and  Company  v.  Haddaway. 
This  was  an  action  of  damages  for  slander. 

Defence. — A  denial  of  any  intention  to  de- 
fame, and  compensatio  iryuriarum. 


ISSUES. 

"  Whether  the  defender,  some  time  in  the 
year  ISIS,  in  a  submission  to  John  Green- 
<*  shields,  Esq.  advocate,  then  acting  as  arbiter 
'*  between  the  parties,  in  a  cause  subsisting  be- 
''  tween  them,  did  slander  and  injure  the  pur- 
suers in  their  character,  credit,  and  reputa- 
tion as  merchants,  by  a  paper  writing  deli- 
<'  vered  to  the  said  John  Greenshields,  as  such 
"  arbiter,  in  the  following  terms,  viz.  *  The 
pursuer  does  not  hesitate,  in  conclusion,  to 
assert,  that  the  whole  account  produced  by 
*'  the  defenders  savours  of  fabrication  from  be- 
ginning to  end  ;  as  two  or  three  days  previ- 
ous to  its  production,  in  going  hastily  into 
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the  counting-house,  he  observed  a  ledger  new- 
ly wrote,  and  a  young  man  in  the  very  act  of 
inserting  his  account  in  said  ledger,  at  which 
he  expressed  his  astonishment  at  the  time, 
and  came  off  with  very  unfavourable  impres- 
sions of  his  antagonist,  which  has  since  been 
verified  to  his  sad  experience.  The  pursuer, 
with  all  submission,  oflfers  these  remarks, 
with  a  full  conviction  of  the  responsibility  he 
is  under  to  his  all-seeing  Judge,  if  he  has 
dared  to  advance  a  single  allegation  not 
founded  on  strict  fact  ?* 
*^  And  whether,  upon  an  apology  being  re- 
quired by  William  Goddard,  one  of  the  pur- 
suers, the  defender  did  not  say  that  he  had 
stated  nothing  to  the  arbiter  but  what  was 
true,  and  would  therefore  make  no  apo- 
logy? And  whether  the  defender  has  not 
published  and  spread  the  calumny  before 
mentioned  ? 

<*  And  whether  the  pursuer  has  not  since, 
viz.  in  the  year  1813,  slandered  the  defen- 
der, and,  among  other  things  written,  in  the 
course  of  the  legal  proceedings  between  the 
said  parties,  that,  with  regard  to  the  price  of 
the  malt,  the  letter  produced  shows,  that, 
even  according  to  Mr  Haddaway's  first  offer, 
it  was  not  to  be  S68.  per  boll ;  and  yet  it  is 
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entered  in  his  books  at  that  rate  j  his  booka^ 
therefore^  are  entitled  to  no  &ith  whatever ; 
and)  with  regard  to  the  commission  being  (id* 
per  boll»  such  a  thing  was  never  heard  of 
when  the  price  was,  at  the  same  time,  gua^ 
ranteedy  as  was  the  case,  by  Goddard  and 
Company  having  become  the  purchasers 
themselves,  Mr  Haddaway's  books  being  out 
of  the  question,  the  price  of  d4s«  being  fair- 
ly entered  in  Goddard  and  Company's  origi- 
nal day-book,  and  the  high  probability  that 
the  pursuer  would  come  down  a  little  from 
his  first  offer,  seem,  when  united,  very  suf- 
ficient to  satisfy  the  mind  of  the  arbiter 
that  the  price  was  no  more  than  34s.  per 
boll  ?" 


The  issues  show  the  nature  of  this  case, 
whibh  was  said  by  the  defender  to  be  intended 
as  a  set-off  to  the  preceding  action  at  his  in- 
stance against  the  pursuer. 

The  papers  given  in  to  the  arbiter  weie  ad- 
mitted on  both  sides,  and  two  witnesses  were 
examined  for  the  defenders,  who  detailed  the 
assault,  the  ground  of  the  preceding  case. 

Cockbuni^  for  the  pursuers,  contended,  This^ 
is  a  charge  of  fraud  and  fabrication  }  the  de* 
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ftader  publidied  it ;  and  eten  if  he  had  ttot, 
writing  such  a  charge  to  a  p^^soti  hims^  is 
actaoniUe.  If  the  retort  is  calumnious,  the 
defender  may  bring  his  aetioi),  but  cannot 
plead  it  here* 

Jeffrey^  for  the  defender,  answered,  This  is 
not  aotionaUe*  It  is  merely  a  statement  that 
the  pursuer  was  dilatory  in  making  up  his  led- 
ger ;  it  was  given  in  to  a  priyate  judge,  and 
never  pt]dblished ;  the  statement  for  the  pursuer 
in  the  same  submission  is  equally  strong,  or 
even  stronger,  and  in  addition,  he  was  guilty  of 
an  assault  on  the  defender's  person.  In  the 
former  case  the  Court  found  damages  due,  but 
here  that  point  is  left  open. 

Lord  Chief  Commissioner.— This  case  has 
been  conducted  with  a  clearness,  shortness,  and 
precision  highly  commendable.  There  is  no 
proof  that  the  statement  in  the  first  issue  was 
circulated,  or  even  was  shown  to  any  one  but 
the  arbiter. 

The  second  issue  is  sent  to  ascertain  if  there 
is  not  a  compensatio  injuriartm.  A  party 
claiming  damages  must  come  into  Court  with 
clean  hands.  The  pursuer  has  attempted  to 
do  himself  justice,  and  did  not  bring  this  action 
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till  the  action  for  the  assault  had  been  some 
time  in  Court 

A  private  letter  may  entitle  a  person  to 
daim  damages,  but  it  will  not  be  rigorously  con- 
strued, and  here  the  counter-statement  must  be 
considered. 

That  an  account  '*  savours  of  fabrication/' 
and  that  books  <*  are  entitled  to.  no  faith  what* 
**  ever,"  are  statements  so  nearly  balanced,  as 
to  throw  the  damages  out  of  sight.  We  are 
both  clearly  of  opinion  that  the  compensation 
is  made  out,  and  that  there  ought  to  be  a  ver- 
dict for  the  defender. 


Verdict  for  the  defender. 


Baird  and  Cockhum,  for  the  Pursuer. 

Forsyth,  Jeffrey,  and  Brodie,  for  the  Defenders. 

<Agents>  D»  Murray ^  w.  s.  and  Jamet  Spaiee,  w.  s.) 
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Clark  v.  Thomson.  ,  "le. 

November  8. 

1  HIS  was  an  action  originally  brought  before  Damages  u- 

the  Water  Bailie  of  the  river  Clyde  at  Glasgow,  reMment  of  a 

for  damages  occasioned  by  the  arrestment  and  JS^*of  the 

detention  of  the  ship  Perseverance,  of  which  nM»t«rona 

.     .  fncutiatiofyga; 

the  pursuer  was  master,  and  for  his  imprison-  wammt,  du- 
ment  on  a  meditaHo  Jugce  warrant.  ffiSdSctlon. 

Defbnce.— -The  proceedings  were  not  illegal 
or  vexatious.  The  pursuer  was  not  necessarily 
detained  in  this  country. 

The  case  was  brought  by  advocation  into  the 
Court  of  Session ;  damages  were  found  due, 
and  the  following  issues  sent  to  ascertain  the 
amount. 

ISSUES. 

^*  What  loss  and  damage  haS  been  suffered 
<<  by  the  pursuer  in  consequence  of  the  arrest- 
<<  ment  and  detention  of  the  ship  Perseverance 
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**  at  Greenock,  upon  the  Slst  June  1808,  or 
''  about  that  time,  upon  a  warrant  obtained  by 
<'  the  defender,  and  of  the  arrestment  and  i^ 
**  prehension  of  the  pursuer's  person  upon  the 
*'  24th  June  1808,  or  about  that  time,  upon  a 
<*  warrant  obtained  against  him  as  in  medi" 
<<  tationejugcey  at  the  instance  of  the  defender, 
*<  and  of  the  proceedings  that  took  place  before 
<<  the  different  Courts  of  law  in  consequence 
"  thereof  ?— And, 
<<  What  loss  and  damage  has  been  sustained 
by  the  pursuer,  in  consequence  of  the  claim 
brought  against  him  by  the  defender,  and  of 
«  the  action  founded  upon  the  same,  conclude 
<<  ing  for  L.  8000,  from  which  action  the  pur- 
^  suer  has  been  assoilzied  by  the  decision  oi 
•*  the  Hpuse  of  Lords  ?" 

To  this  issue  was  annexed  a  schedule  of  spe- 
cific damages,  amounting  to  L.  20,000.  ♦ 


^  The  above  sum  is  composed  of  the  followiog  items :— < 

1.  Maintiiiung  the  crew  during  the  detention  of 

the  vessel,  from  Slst  June  to  1st  Avgnst  1808     L.  45    O    O 
St  Wages  daring  the  same  period  •  56    o    O 

9.  The  pursuer's  ex^eoces  duripg  fivie  pad  %  half 

years  he  was  detained  by  the  action  against  him     S900    O    O 
4.  Claim  made  by  Messrs  Leslie  and  Macnaught, 

for  commimoo  and  other  chaiges  -  85fi    o    O 

1 
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In  an  early  stage  of  the  proceedings  in  the 
action  mentioned  in  the  second  issue,  the  pur- 
suer was  arrested,  and  was  under  the  necessity 
of  finding  caution  dejudicio  sisti.  On  the 
19th  June  1 808  he  brought  the  present  action 
of  danages,  which  was  not  proceeded  in  till 
i^er  the  decision  of  the  other  case  by  a  judg- 
ment of  the  House  of  Lords,  affirming  the  de« 
cisJon  of  the  Court  of  Session. 


Clauk 

Thomson. 


The  first  witness  was  the  extractor  of  the 
Burgh  Court  of  Glasgow,  who  produced  copies 
of  the  two  bcmds  of  caution  in  that  action. 
An  objection  was  taken  that  the  originals  ought 
to  have  been  produced ;  to  which  it  was  an- 
swered, that,  by  the  custom  of  the  Burgh 
Court,  the  originals  could  not  be  borrowed. 

It  was  then  contended,  that  an  extract  was 
sv^cient,  and  that  the  witness  haying  sworn 
that  the  copies  were  correct,  he  might  s^ 
thetA  as  extracts  in  presence  of  the  Court. 


The  condidont 
of  a  bond  of 
caution  can 
only  be  proTed 
by  the  bond  or 
an  extract  of 
itf  not  by  ad- 
miiaiont  in  the 
pleadings  in 
the  Court  of 
Seftion,orevca 
a  copy  of  the 
bond,  though 
aworniobu 

OORVCtft 


5.  Profit!  that  would  have  been  made  by  the  pop- 

Slier  if  not  detained 
^  Pro^  that  mii^t  hsre  been  lAade  by  the  veuel 
7'  Coilt  of  iktappcul 

8.  Law  expencaB  pM  to  hit  agents  in  Glasgow 
§•  Solatium 
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Clerk,  for  the  defender,  stated^— -It  is  no 
part  of  the  duty  of  the  extractor  to  sign  and 
attest  copies  of  deeds ;  he  only  prepares  ex- 
tracts for  the  subscription  of  the  clerks  of  Courts 
who  alone  have  the  custody  of  the  bonds  and 
can  attest  them.  In  the  present  case  this  is  no 
extract,  and  the  witness  is  not  clerk  of  Courts 
and  therefore  cannot  render  it  an  extract. 

Lord  Chief  Commissioner. — From  what 
has  been  stated,  it  is  clear  that  if  the  copy  pro- 
duced is  not  an  extract  it  cannot  be  deceived. 
The  question  then  is,  whether  it  is  an  extract  ? 
It  does  not  bear  the  marks  of  one,  nor  is  this 
the  proper  officer  to  grant  an  extract.  This 
copy  is  inadmissible  ;  the  principal  deed,  or  an 
extract  of  it,  ought  to  be  produced. 


CtfcunntaLOces 
in  which  the 
Court  allowed 
documents  to 
be  produced 
before  decid- 
ing if  they 
wcreeyidence. 


J^ey,  for  the  pursuer,  stated,-^— Though 
we  have  been  disappointed  in  not  laying  the 
bonds  before  the  Jury,  still  we  think  we  have 
sufficient  admissions  by  the  other  party  to  show 
that  such  bonds  were  granted. 

Clerk,  for  the  defender,  objected. 

But  the  Court  allowed  the  pursuer  to  pro- 
duce the  documents  on  which  he  meant  to 
found,  reserving  the  question  of  admitting  them 
as  evidence  to  be  submitted  to  the  Jury. 

There  was  then  shown  to  the  witness  the  pe- 
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tition  to  the  Water  Bailie  to  have  Thomson       Clark 
apprehended  till  he  should  find  caution,  with     Thomson, 
an  order  subjoined  to  it  for  apprehending  him.      ^■^n^^*' 

Murray^  for  the  pursuer,  contended, — Hav- 
ing proved  the  order  for  imprisonment,  it  is 
unnecessary  to  produce  the  bonds,  as  the  pre- 
sumption is  that  he  was  sent  to  prison. 

Clerks  objected  to  this  mode  of  proving  pro- 
ceedings in  Court,  and  stated,  that  there  was  no 
evidence  who  the  parties  were  in  the  action  to 
which  reference  was  made. 

Lord  Chief  Commissioner. — -They  are 
now  proving  the  documents  in  detail ;  they 
are  not  before  the  Jury  till  the  Court  direct 
their  officer  to  read  them.  They  are  now 
proving  the  second  branch  of  the  issue,  and  in 
my  opinion  are  proceeding  regularly.  When 
the  proof  is  concluded,  we  shall  determine  whe- 
ther these  documents  are  evidence  or  not. 

The  keeper  of  the  records  was  called  to  pro-   Wheo  m  ob« 

1  i'  •1*1  1*  jection  18  fasen 

duce  the  process  mentioned  m  the  second  issue,  to  a  document 
Mr  Jeflfrey  was  proceeding  to  read  a  protest  in  JJj^^com*! 
that  case,  to  which  Mr  Clerk  objected,  that  he   ^  «»y  •»*<; 

^  ,  the  nicure  of 

was  not  entitled  to  state  any  part  of  its  con-  the  document, 
tents  ^"'  "^1^^  ^ 

*e"«*«  to  read  it. 

L.ORD  Chief  Commissioner. — I  do  not 
agree  with  the  counsel  on  either  side.    Mr  Jef- 
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Clark 

v. 

Thomson. 


frey  is  not  entitled  to  read  the  whole,  npr  is  he 
prevented  from  stating  the  general  import  of  the 
document.  The  Court  are  cautious  in  allowing 
any  thing  to  be  stated  in  presence  of  the  Jury 
which  is  not  evidence  j  and  the  counsel  will 
|iot  state  more  than  is  necessary.  At  the  same 
time,  the  Court  must  know  the  general  import 
of  the  document  before  they  can  determine 
whether  it  is  relevant.  Being  a  production  in 
the  process  makes  it,  I  conceive,  a  step  of  pro- 
cedure. 


A  cautioner 
maybe  asked 
if  he  consented 
to  become 
cautioner, 
thoup'h  the 
bond  is  not 
produced^  but 
cannot  prove 
the  conditions 
of  the  bond. 


Several  other  papers  were  referred  to,  and 
Gillespie  the  cautioner  was  called,  and  asked  if 
Clark  was  apprehended,  and  if  he  agreed  to 
become  cautioner,  and  whether  he  took  from 
Clark  a  written  obligation  in  certain  terms^ 
which  the  counsel  was  proceeding  to  quote. 

Clerk. — They  are  attempting  to  prove  a  me- 
ditatioJugcB  warrant  by  parol  evidence.  This 
evidence  consists  of  two  parts ;  1  ^^  That  he 
was  apprehended  and  in  some  sort  imprisoned  ; 
2^,  That  he  was  required  to  grant  a  letter  to 
GiUespie  his  cautioner.  They  are  not  entitled 
to  assume  the  imprisonment  and  bond  of  cau- 
tion ;  they  must  first  prove  the  cautionary  ob- 
ligation before  they  are  allowed  to  prove  the 
counter  part. 


1816.  THE  JURY  COURT.  167 

Load  Cheef  CoMMissiON£R.~*It  is  doubt-*  ^■'^* 
All  if  they  can  prove  his  apprehension  in  this  Thomsor. 
manner.  Before  allowing  this  question,  I  think 
the  Court  must  decide  on  the  competency  of 
the  documentary  evidence.  They  may  ask  the 
uritness  whether  an  application  was  made  to 
him  to  become  cautioner,  and  whether  he  con- 
sented. The  document  will  then  be  put  into 
.  the  clerk's  hands,  and  the  Court  will  decide 
whether  it  is  competent  to  read  it. 

A  letter  was  shown  to  the  witness,  who 
^wore  that  he  must  have  asked,  or  directed  his 
agent  to  ask,  such  a  letter. 

Jeffrey. — ^Was  the  condition  that  the  pur- 
suer should  not  leave  this  country  ? 

Clerk. — Such  a  condition  should  be  proved  by 
writing.  Being  reduced  to  writing,  parol  evi- 
dence is  incompetent. 

Lord  Chief  Commissioner. — If  the  condi- 
tion was  afterwards  reduced  to  writing,  th^ 
question  is  incompetent. 

This  I  consider  the  conclusion  of  the  docu- 
mentary evidence  ;  and  as  the  question  is  very 
ifloportant,  the  counsel  for  the  defender  had 
better  state  his  objections. 

Cockhum,  fyt  the  defender.— The  fact  to  be 
proved  iBf  that  the  pursuer  was  kept  in  this 
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Clark        country  by  certain  bonds  of  caution  ;  unless  he 
Thomson,     can  prove  the  condition  in  these  bonds,  this 
^-^^^^'      proof  is  frivolous. 

This  proof  is  incompetent  on  many  grounds. 
Istf  It  is  not  the  best  evidence,  but  the  worst. 
If  there  was  proof  that  the  bonds  were  lost,  it  is 
possible  this  might  be  competent }  but  it  is  ad- 
mitted that  they  are  in  existence,  and  only  at 
a  few  miles  tlistance ;  and  if  the  bond  could 
not  be-  borrowed,  an  extract  might  be  got  as 
matter  of  right.  Se/,  The  documents  are  not 
evidence  here.  They  do  not  prove  the  facts, 
and  ar^  not  even  adminicles  of  proof.  In  a 
Rose  V.  Goi-  former  case,  it  was  found  incompetent  to  prove 
an,  ji^r  ,    .   ^^  contents  of  a  letter  by  a  statement  in  the 

condescendence.  3c/,  Even  if  admitted,  they 
only  prove  that  a  bond  was  granted,  but  not 
the  terms  of  that  bond.  The  original  may  be 
unstamped,  or  be  liable  to  some  radical  objec** 
tion. 

Jeffrey^ — The  law  of  Scotland  does  not  re- 
quire the  best  evidence,  provided  sufficient  evi-» 
dence  is  given.  If  any  scale  is  to  be  fixed,  that 
which  is  conclusive  is  the  only  rule.  The  so* 
lemn  admission  of  a  party  is  the  best  evidence, 
^  and,  in  fact,  excludes  and  renders  other  evi^ 
d^nce  absurd,  for  there  is  nothing  at  issue. 
I  produce  the  original  documents  on  which 
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the  bonds  were  granted*  It  is  not  a  general 
application  for  a  bond  of  caution,  but  for  one 
dejudicio  ststi  etjudicatum  solvi.  The  order 
is  to  commit  him  till  he  executes  such  a  bond  ; 
the  presumption  is  that  all  was  properly  done ; 
and  if  a  bond  was  granted,  it  must  have  been 
in  terms  of  the  application. 

In  the  answers  to  this  application  it  is  stated 
that  caution  has  been  found,  and  on  that  Clark 
is  allowed  to  go  away.  The  protest  which  was 
afterwards  taken  contains  a  requisition  that  the 
bond  should  be  vacated ;  and  the  defender  does 
not  deny  that  the  bond  existed.  It  is  also 
stated  in  Lord  Robertson's  interlocutor,  and 
admitted  in  the  memorial,  and  summons  of  re- 
duction ;  also  in  the  bill  of  advocation  in  this 


In  Rose's  case,  the  letter  was  here,  and  they  ^i^^,  84. 
to  infer  its  contents  from  a  statement 
in  the  condescendence.  In  the  present  case  a 
demand  was  made  for  a  specific  thing;  it  is 
proved  by  admissions  (the  best  evidence)  that 
die  demand  was  complied  with.  Can  the  de- 
fender now  say  that  the  bond  granted  diflfered 
from  what  was  asked  ? 

;  Clerk. — They  must  prove  the  terms  of  the 
bonds,  which  it  is  impossible  to  do  in  this  man* 
ner ;  even  in  proving  the  tenor,  there  must  be 


Court,  §  84. 
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Clark  aome  writteB  adminiclea*  It  i»  not  fiiir  ta  tak^ 
Thomson,  a  detached  sentence  from  sueh  multifarious 
''■^^'''*^^      proceedings,  as  a  solemn  admission ;  even  those 

referred  to  do  not  prove  the  terms  of  the  bends. 
Copies  were  refected^  and  this  is  worse. 
Mr  Jeffrey  rose  to  speak  i^n. 

Unlet  and  Or.]         ^^    LoRD    ChIEF   CoMMISSIOKEK   Stopped 

if'.f'/ll?      ^^y  «*d  Stated, — ^The  rule  in  the  act  of  sede- 
runt is,  that  a  counsel  is  heard  in  suj^ort  of  an 
'objection,  then  one  on  the  other  side,  then  the 
dgector  in  reply. 

The  Court  pn)ceeds  with  considerable  anxie- 
ty to  deliver  its  opinion  on  this  question.  It 
is  important  not  only  to  the  parties  in  the  case, 
but  as  fixing  the  rules  on  whidi  the  Court 
must  proceed  in  receiving  or  rejecting  evi- 
dence. This  is  a  case,  however,  where  the  ad- 
missibility of  the  documents  does  not  depend 
en  mere  rules  of  Court ;  Imt  on  time  bfMi 
principles  which  are  essential  for  aseeftamii^ 
that  the  evidaioe  produced  is  the  evidence  ef 
tnrth,  and  fi)r  excluding  all  evidence  that  asighft 
lead  to  fabe  and  uayiist  eonekisioM. 

The  course  of  procedure  has  shcmn  that 
the  pursuer  intended  to  prodotte  the  bondsy 
fan*  that  in  this  he  has  been  dSsappomted* 
This  would  hav»  been  die  best  evjience;  ntxt 
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to  thi8»  and  what  is  sufficient  in  Iftw^  is  an  ex- 
tract ;  but  here  a  copy  only  ia  offered,  which 
is  inadmissible* 

Being  thus  disappointed,  the  pursuer  next 
attempts,  by  facts  and  circumstances,  to  lay  be* 
fore  the  Court  and  Jury  proof  of  the  bonds 
and  their  contents ;  in  this  attempt  the  Court 
threw  no  impediment  in  his  wny,  being  anxi- 
ous to  allow  him  full  opportunity  of  sullying, 
if  possible,  the  want  of  the  bonds. 

In  deciding  this  case,  we  must  att^id  to  the 
issue  to  be  tried, — ^it  is  the  loss  from  the  arrest- 
ment, &c. 

It  is  impossible  the  Court  sending  the  issue 
could  mean  these  to  be  ascertained,  except  by 
the  clearest  evidence  of  the  terms  on  which  he 
was  detained.  The  Court  here  must,  therefore, 
have  proof  of  those  terms ;  they  rest  on  the  na- 
ture, terms,  and  conditions  of  the  bonds.  Of 
them  we  must  have  the  best  evidmoe.  The 
bonds  are  not  here,  and  we  are  called  on  to  in- 
fi^  the  terms  of  them  from  other  documents.  It 
is  said  that  there  is  proof  that  the  bonds  ware 
granted,  and  that,  in  bonds  of  this  sort,  there 
must  be  a  dause  binding  the  party  to  remain 
in  the  country. 

Pard  evidence  as  to  the  terms  of  a  written 
document  is  likely  to  lead  to  falsehood^  and 
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Clark  evidence  of  the  terms  of  such  bonds  is  not  com- 
Thomson,  patent.  If  their  existence  were  the  question 
'^^^^'^^  to  be  proved,  then  accuracy  would  be  presum- 
ed, but  the  law  does  not  prescribe  the  terms  of 
such  bonds,  and  they  may  differ  in  each  case* 
The  case  might  be  very  different,  according  as 
the  bond  required  him  to  remain  in  the  coun- 
try, to  appear  only  at  specified  times,  or  to  pay 
a  sum  of  money  if  he  failed  to  do  so. 

If  the  Jury  were  to  decide  on  such  proof, 
they  would  be  deciding  on  inference  and  sup- 
position, not  on  facts. 
55  Geo.  III.  By  statute  and  act  of  sederunt,  a  mode  of 

Act1sed.^9th      redress  is  pointed  out,  by  which  our  decision 
D«:.  1815,        mj^y  ],g  brought  under  review,  and  it  is  most 

important  that  it  should  be  so,  as  very  diffi- 
cult questions  arise,  which  it  is  necessary  to 
decide  immediately,  in  order  that  the  trfals 
may  proceed.  In  this  in&nt  institution  I 
shall  never  object  to  applications  for  redress. 

Lord  Pitmill y. — In  a  question  of  so  great 
importance,  I  think  it  my  duty  also  to  state  an 
opinion. 

This  question  divides  into  two  parts.  Is 
the  evidence  admissible,  1st,  To  show  that  a 
bond  was  granted  ?  2</,  To  show  the  terms  of 
that  bond? 
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The  petition  and  deliverance  upon  it,  the  Clakk 
admissions  in  the  pleadings,  and  the  mention  Thomson. 
of  the  bcmd  in  the  interlocutor,  may  perhaps 
be  sufficient  to  show  that  a  bond  v/bs  granted ; 
but  even  (rf*  this  I  am  doubtful ;  the  bond  ought 
to  have  been  produced.  We  have  seen,  how- 
ever, how  this  difficulty  arose,  and  perhaps  on 
that  account  we  might  admit  the  proof  that  a 
bond  was  granted. 

But  here  I  stop,  and  have  not  the  slightest 
doubt  that  it  is  incompetent  to  prove  any  of 
the  clauses  or  conditions  of  the  bond.  Parol 
evidence  cannot  be  received  to  prove  any  of 
the  contents  of  the  bond,— that  it  was  signed,— 
fitamped,-H>r  otherwise  valid  or  not;  it  can 
merely  show  that  a  paper  was  put  in,  which 
parties  acted  upon  as  a  bond  of  caution.  The 
evidence  ought  not  to  be  received. 

Jeffrey. — Th^  agents  have  sent  for  the 
bonds,  and  we  would  humbly  move  the  Court 
to  adjourn  this  part  of  the  case  till  to-morrow. 

By  management  in  calling  and  examining 
our  witnesses,  the  proof  would  last  to  an  hour 
at  which  the  Court  would  probably  think  it  ex- 
pedient to  adjourn ;  and  by  changing  the  day 
of  trial,  we  understood  that  the  Court  contem- 
plated the  possibility  of  this  case  occupying  two 
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days.  There  is  no  order  in  which  a  cas^  must 
be  proved.  In  the  Court  of  Justiciary,  the 
corpus  delicti  is  frequently  the  last  thing 
proved,  and  sometimes  the  proof  of  it  fails. 

Lord  Chisf  CoMMis9iON£R.-^It  is  a  dis* 
tressing  case,  but  the  Court  cannot  adjourn  to 
correct  the  blunders  of  an  agent. 

This  proof  would  be  entirely  hypothetical. 
We  have  given  the  pursuer  full  scope  in  his 
proof  from  seeing  the  manner  in  which  he  was 
disappointed. 

The  Court,  in  changing  the  day  of  trial, 
had  it  not  in  contemplation. that  this  case  was 
to  occupy  two  days,  but  thought  that  the  Jury 
might  perhaps  find  it  difficult  to  make  up  their 
verdict  before  the  following  day. 

It  is  a  princij^e  of  Jury  trials  that  the  case 
should  be  decided  at  one  sederunt,  if  human 
strength  can  accomplish  it. 

A  bill  of  exceptions  was  presented  (m  the 
ground  oi  the  rejection  of  the  evidence.  It 
was  then  contended  by  the  counsel  for  the  pur- 
suer, that  they  were  entitled  to  withdraw  a 
Juror,  or  that  the  Jury  should  find  speciatly  the 
facts,  but  this  was  resisted  by  the  counsel  for 
the  defender. 

Lord  Chief  CoMMissioKRR.«»It  is  a  vm- 
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take  to  mjf  that  in  Engkad  «  party  has  a  right  clam 
to  withdrsir  a  Juror ;  he  would  there  suffer  a  Thommii. 
sansoit}  but  lam  much  afraid  of  acting  (m  ana- 
logies, i  would  adviae,  but  I  cannot  compel^ 
the  defender  to  consent  to  withdraw  a  Juror,-— 
no  harm  could  result  from  it,-<-the  Jury  can 
only  be  dischaiged  by  this  consent,  or  by  re- 
turning a  yerdiet  for  the  defender.  ^ 

This  consent  being  refused,  a  verdict  was 
accordingly  given  for  the  defender. 

Jeffrey , «/.  A.  Murray,  and  J,  SL  More^  for  the  Ponoer. 
Clerk,  Cpcfdn^m,  and  Rviherjord,  for  the  Defender. 

(Agents,  «/.  and  W»  Murray^  and  HiU  and  Hopkirk,  w.  s.) 


Jeffrey  moved  in  the  Court  of  Session  for  a        isie. 
rule  to  show  cause  why  a  new  trial  should  not   D^'7  %c\u 

be  granted,  and  stated,  i^i^^rTM^ 

l«l,  It  is  essential  to  justice  to  grant  a  tri|J,   granted. 
the  case  not  having  been  before  the  Jury. 

Mf  There  was  an  undue  rejection  of  evidence, 
in  so  &r  8$  the  pursuer  was  prevented  from 
hiying  before  the  Jury  competent  evidence^ 
though  the  Court  might  be  of  opinion  that  it 
was  not  sufficient. 
9d,  The  verdict  ia  omtiary  to  evidence  as 
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Cla&k  the  order  for  imirisoiiment  was  proved,  and  the 
Thomsoit.  Jury  ought  to  have  found  some  damages. 
"^'"^'^^^^  4fAf  The  verdict  is  incompetent.  Damages 
are  found  due  by  a  final  interlocutor,  and  the 
Jury  have  found  for  the  defender,  which  is  the 
technical  form  of  finding  no  damages  due.  In 
a  case  at  Aberdeen  I  maintained,  that  thou^ 
the  Court  had  found  damages  due,  still  the 
Jury  might  find  none  proved.  In  this  I  was 
overruled  by  Lord  Gillies,  and  I  believe  the 
other  Judges  of  the  Jury  Court  are  of  the 
same  opinion. 

The  rule  was  granted,  and  the  29th  appoint- 
ed for  the  other  party  to  show  cause  why  a  new 
trial  should  not  be  granted ;  but,  owing  to  par- 
,  ticular  circumstances,  it  was  not  heard  till  the 
7th  and  1 1th  December. 

Clerk  showed  for  cause, — The  pursuer's  libdL 
only  concludes  for  L.  70,000  as  the  value  of  the 
vessel,not*as  damages,  on  account  of  his  personal 
detention.     The  issues  go  beyond  the  libeL 
^yj^  •  Though  the  Court  found  damages  due^  the 

Jury  may  find  none  proved. 


*  This  was  stated  to  be  a  case  of  damaged  fish.  In  which  d»> 
nages  had  been  foimd  dte ;  bat  theCooit  of  Sesiio8,oii  advisbs: 

7 
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The  pursuer  has  no  just  claim  to  these  Clark 
damages^  as  he  held  himself  out  as  an  Ameri-  Thomson. 
can,  though  he  is  a  native  of  this  country,  and 
has  been  guilty  of  high  treason  in  trading  with 
an  alien  enemy.  In  England  no  new  trial  is 
allowed  on  account  of  slight  irregularities,  if 
material  justice  has  been  done. 

It  is  said  he  proved  his  imprisonment,  and 
that  some  damages  ought  to  have  been  given 
on  that  account, — rhe  could  prove  nothing,  hav- 
ing given  up  the  only  thing  for  which  Tie  con- 
cludes in  his  libel.  We  would  not  consent  to 
withdraw  a  Juror,  as  that  would  have  returned 
the  case  to  another  Jury  in  the  same  faulty 

« 

shape. 

J^ffi*^* — ^The  grounds  stated  do  not  apply  to 
those  in  favour  of  a  new  trial. 

No  authority  has  been  stated  to  show  that  in 
England,  if  by  argument  doubts  could  be  rear- 
^  as  to  the  justice  of  the  claim,  the  Courts 
would  refuse  a  new  trial ;  but,  in  England,  this 
question  could  not  have  occurred,  as  the  pur- 
suer might  have  deserted  the  bar,  and  then  a 


the  proof  Ukea  on  commtst ion,  were  of  opinion  that  none  were. 
proved.    I  lunre;iiol  tousd  this  cue  reported. 

M 
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Ci^^K       nonsuit  would  h^ve  followed.    To  sn^H^y  the 
T0OM8OV.     wapt  of  a  nonsuit,  a  new  tri^l  mu^  be  granted. 

The  plea  on  thie  other  si^e  is  eut  o^  by  the 
defender  continuing  the  litigat)on»  and  by  a 
fin^  in|;erlocutor  finding  damages  due.  The 
inteifocutor  sending  the  issue  is  also  final,  and 
yet  it  is  said  to  be  incompetent,  and  contrary 
tQ  justice,  to  aUow  this  issue  to  be  tried. 

The  Jury  cannot  look  beyond  thp  issue ; 
s^d  if  I  had  proved  damages,  they  must  ha¥e 
found  them,  and  the  Court  must  have  applied 
the  verdipt ;  the  act  of  Parliament  ia  impern- 
tiyie. 

I  still  claim  damages  for  being  detained ; 
and  L.  70,000  is  merely  mentioned  in  narra- 
tive, as  the  value  of  the  vessel.  I  could  not 
claim  that  sum  merely  as  the  value  of  the  ves- 
sel, never  having  offered  to  make  it  over  to  the 
defender. 

Lord  JusTTC£*CLE^K:.«-This  case  has  been 
argued  with  great  ability,  and  the  Court  feel  for 
the  natural  anxiety  of  p^ies  in  a  case  of  such 

mugnitude. 

I  will  not  go  farther  into  the  case,  than  to 
say,  that  I  am  clearly  of  opinion  that  the  bond 
or  an  extract  ought  to  have  been  produced^ 
and  that  the  siqpplementary  evidence  could  not 
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be  sent  to  the  Jury.     My  only  doubt  is,  if  it 

was  competent  to  examine  the  witnesses. 

I  am  clear,  that,  in  the  infancy  of  this  insti- 
tution, the  clause  in  the  act  must  be  liberally 
construed,  and  that  a  new  trial  must  be  granted. 

It  is  hardly  possible  that  a  similar  case  should 
occur,  and  so  it  will  not  lead  to  loose  practice ; 
the  pursuer  expeeted  to  goto  the  bottom  of  his 
case,  and  though  the  clerk,  not  the  extractor,  be 
the  proper  custodier  of  these  bonds,  and  there 
may  be  some  error  in  the  notice,  yet  I  am  of 
opinion  that  we  may  grant  the  i,ew  trUl.  If 
your  Lordships  have  any  doubt,  expences  may 
be  given. 

Whether  this  claim  is  contained  in  the  libel, 
is  not  higus  locu  If  this  be  9,  good  olgeetiont 
it  might  be  a  ground  ^  amending  the  issue^ 
but  it  is  no  ground  for  not  trying  it  after  it  is 
approved  of. 

Tlie  other  Judges  conciinred,  and  the  quesi* 
tion  of  expencea  was  ipeseived. 

A  subsequent  apfdicatioii  was  made  for  au«» 
tiiority  to  tiwsmit  the  bonds,  and  all  other  do* 
cuments  on  which  the  pursuer  meant  to  foundt 
whicl^  was  grantedt  and  the  case  was  ^ain  re« 
turned  tp  the  Jury  Court. 
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NEW  TRIAL. 

PEE8ENT, 
THE  THAEE  lords  COHMISSIONEAS. 


1817. 


Jan.  9  and  10.        Of  these  dates  the  new  trial  proceeded. 


A  letter  rela- 
tive to  a  bond 
on  judicial  pro* 
ceedings  is  ad- 
missible evt- 
dencey  though 
it  has  no  date 
orttamp. 


The  pursuer  oflfered  in  evidence  the  holo- 
graph letter  to  Gillespie  his  cautioner,  under 
the  meditatio  JugcB  warrant,  binding  himself 
not  to  leave  the  country  during  the  proceedings 
to  which  the  bond  applied. 

Ob;ectedJbr  the  deader. — Ist,  It  is  not 
stamped  i  2(/,  It  has  no  date. 

It  was  offered  to  prove  the  date  by  witnesses, 
and  the  Court  found  the  letter  admissible  ; 
and  that  being  a  document  relative  to  a  bond 
on  judicial  proceedings,  it  did  not  require  a 
stamp.     To  which  the  defender  excepted. 


After  a  witness 
is  dead,  his  de- 
position taken 
in  the  Admiral- 
ty Court  to  lie 
in  retentu  nay 
be  given  in  evi- 
dence i  but  if 
alive^  the  rule 
is  differeot. 


By  authority  of  the  Bailie  of  the  Clyde, 
while  the  case  depended  before  him,  the  evi- 
dence of  several  witnesses  (seafaring  men)  had 
been  taken  to  lie  in  retenUs.  In  a  minute 
given  in  by  the  defender,  two  of  the  witnesses 
were  admitted  to  be  dead. 


» 
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The  Court  held  that  their  depositions  were 
admissible  evidence,  on  the  ground  that  what  a 
person  who  was  dead  had  said  was  admissible 
evidence  by  the  law  of  Scotland.  * 

It  was  [H'oved  that  another  of  the  witnesses, 
the  master  of  an  American  ship,  had  left  the 
country  soon  after  he  gave  his  evidence^  and 
that  he  had  not  been  in  Scotland,  nor  had  any 
tidittgs  been  heard  of  him  since. 

Greeted Jbr  the  d^ender* — ^This  deposition 
was  not  taken  in  terms  of  the  rules  and  regula- 
tions of  this  Court,  nor  was  any  application 
made  for  a  commission.  It  must  be  consider- 
ed as  sealed,  and  this  Court  has  no  power  to 
open  a  sealed  depomtion  without  an  order  from 
the  other  Court. 

Answeredjbr  the  pursuer* — It  is  not  seal- 
ed, and  therefore  the  application  was  unneces- 
sary. It  would  have  been  competent  evidence 
if  a  proof  on  commission  had  been  allowed. 
The  rules  and  regulations  only  apply  to  Courts 
having  authority  to  send  issues.  It  was  regu- 
larly taken  before  this  Court  was  established  ; 
and  this  Court  being  bound  by  the  law  of  Scot- 
land, it  must  receive  these  as  legal  evidence. 


*  See  Lord  Fife's  czse,  suprOf  95. 
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Claek  The  Court  found  this  deposition  could  not 

THOMtoN.     be  laid  before  the  Jury. 

To  which  dscision  the  pursuer  excepted. 

It  was  then  offered  to  be  proved  that  the  de- 
fender sent  to  America  the  goods  intended  to 
be  put  on  board  the  pursuer's  vessel,  and  made 
a  profit  on  them.  This  proof  was  offered  to 
show  that  he  could  not  have  bona  fide  nwn* 
tained  the  action  which  he  had  raised  a^unst 
Qark  for  not  having  taken  these  goods  on*  board. 

The  Court  held  that  this  evidence  would  be 
admissible  if  the  question  were  damages  or 
not ;  but  the  issue  is  sent  only  to  ascertain  the 
amount,  damages  being  already  found  due. 

The  pursuer  called  a  witness  to  prove  the  si- 
tuation of  his  family  in  America* 

Ckrk^  for  the  defender,  objected,-«-The 
summons  only  concludes  for  the  value  of  the 
ship,  not  for  any  thing  personal  to  the  pur- 
suer. Although  this  evidence  may  be  within 
the  issue,  it  is  not  vnthin  the  summons  ;  and 
the  Court  should  restrict  the  evidence,  or  in- 
terpret the  issue,  so  as  to  bring  it  within  the 
summons,  which  is  only  for  damage  occasioned 
by  the  detention  of  the  ship,  not  the  person  of 
Clark. 
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Laao  CM£9  CoofMisatoiinfiRj— W^  oan  oiily 
look  to  the  issues ;  if  there  is  any  thing  doubt- 
M  iii  the  wmrcfing  of  thenii  we  ihust  interpret 
them,  but  we  cannot  new  model  them  to  suit 
Ae  suitamons;  that  is  for  the  Court  whieh 
sends  the  issue.  But,  in  this  case,  the  rnatt^ 
ttSk  be  so  iftianaged  as  not  to  operate  injusticet 
or  force  the  partis  back  to  another  trial.  The 
schedule  ^j^fies  the  dettandf  on  eadi  head  of 
Aimage ;  and  I  w31  direct  the  Jiu*y  to  a^y 
tibir  damage  to  eft^b  head,  in  Aiding  their  in- 
dict. By  this  course,  if  the  Court  of  Siession 
dmR  think  thai  the  summons  does  not  wai^rant 
the  issue,  as  to  personal  detention,  the  verdict 
can  be  corrected  by  striking  out  the  damages 
on  that  head,  without  sending  the  whole  maftter 
back  to  be  tried  again. 

The  Court  admitted  the  evidence. 

To  which  decision  the  defender  excepted. 

1817 

CSferAr,  for  the  defender,  stated,— The  pitf-  '  jan.  io. 
taet  WaB  bound  in  hionour  to  remain  in  this 
country;  but  aa  the  caution  wail  onfy  ifejW^Jo 
^fi,  nit  jutHeatwn  sohi^  the  cautioner,  by 
presenting  the  debtor  in  Court,  might  have 
got  free  of  if  at  any  ttttie«  If  thei  cautioner 
continfued  bound,  it  was  owing  to'  his  oWn*  Cid- 
pabfe  negligence^ }  for  by  the  decision  in  favour 
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Clare        of  CWk  by  the  Water  Bailie,  lie,  the  cautioner, 
Thomson,     was  relieved  of  his  obligation. 

It  is  said  that  caution  found  in  an  inferior 
Court  continues  when  the  case  is  bf ought  un- 
der review  of  the  Court  of  Session,  and  that  it 
is  revived  by  a  reduction. 

This  may  be  law  where  the  caution  is  Judi^ 
catum  solvit  as  there  the  Cautioner  is  liable  for 
the  debt ;  but  when  it  is  oxdy  jiuiicio  sisti,  if  the 
case  be  once  out  of  Cpurt  Che  cautioner  is  freOf 
for  it  is  not  then  in  his  power  to  present  the 
debtor  in.  Court. 

The  appliciUion  for  bail  and  consequeitt  4e- 
tention  was  owing  to  a  statement  by  the  pur- 
suer, that  he  is  a  foreigner,  though  it  is  proved 
that  he  is  a  native  of  this  country. 

[Mr  Clerk  was  asked  if  he  intended  to  provje 

this.3 

It  is  proved  by  the  I'ecord. 

The  pursuer  chose  to  remain  in  this  country 
.  to  look  after  his  law-suit,  because  he  knew  he 
could  not  legally  make  ^profit;  in  his  own  pF0&8« 
sion  (  as,  for  a  considerable  part  of  the  time, 
all  trade  wais  prohibited  between  this  country 
and  America* 

If  a  person  is  improperly  arrested,  he  may 
be  entitled  to  damages  on  thfU;  account ;  but  if 
he  remains  in  prison  for  a  debt  for  which  he 
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ibbA^  easily  fin4  citutibn,  he  is  not  entitled  to  Ci^ax 

damages  for  his  own  obstinacy  in  continuing  TiioMsoii. 

io  jail*  >-^%^^^ 

You  must  be  cautions  in  findijag  any  da-  Hyik»p«.Ma« 
mage8^  a8»  in  another  case,  it  has  heen  found  by 
the  Lord  Ordinary  that  L.  5  damages  carries 
an  account  of  L«  460  of  expences. 

.■ 

I  submit  to  the  .Court,  that  the  defender  is  if  a  defender 

^titled  to  have  the  record  read  to  prove  that  ^i^rS!!K!d 

Ckrk  is  a  native  of  this  coiiHtry ;.  und  if  he  ^.^iJ^jSS 

does  )u>t  call  *^  minesses,**  the  pursuer^  is  not  pursuer  to  re- 

ply.    The  rC" 

entitled  to  reply.  cordis  not 

Vfli^^Mr  Clerk  may  read  from  any  part  S;*£l«if 
of  the  record  which  wie  put  in  evid$ncey  but  Rules  and  Or- 

*  ders  01  Jixiy 

not  from  any  ota^n  Court,  §  si. 

> 

Lord  Chief  Commissioner. — I  would  have 
gone  farther  than  Mr  Jeffirey.  '  When  a  party 
puts  in  evidence  any  part  of  the  record,  he  is 
not  bound  to  read^the  whole ;  but  this  entitles 
the  other  party  to  read  such  part  of  it  as  he 
chooses,  only  he  must  read  it  as  his  evidence. 
This  I  hold  to  be  the  rule  unless  we  are  re- 
strained by  the  word  **  witnesses"  in  the  Slst 
section  of  the  Rules  and  Orders  of  this  Court* 
Though  it  was  proper  for  counsel  to  notice  this 
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law,  fant  feu  most  find  specially  the  faets  that        CLAmt 
the  Court  of  Session  may  apply  the  law.  thomok. 

This  aetion  is  fbonded  on  a  bond  of  eantion 
snd  letter  referring  to  it ;  the  case  was  often 
ai^ned  in  &e  Court  of  Session,  and  damages 
were  there  found  due.  It  is  sent  hereon  points 
not  fooind  in  the  other  Court.  It  is  said  that^ 
as  damages  are  found  due,  the  pursuer  is  en- 
titled to  a  Terdiet ;  we  are  of  opinion,  that  if  he 
4o  net  pnyre  damages^  you  essinot  find  him 
entitled  to  any  ;  this  is  law,  mi&ed  with  fifM^ 
and  therefore  I  state  an  opinion. 

On  the  distinction  taken  by  Mr  Clerk  be^ 
tween  a  bond  of  caution  dejudkio  mti  and 
mkefudicatmn  9oM^  oMing  here,  I  can  give  no 
opinim,  as  it  is  a  question  of  pure  law,  and 
might  have  been  ai^ed  in  the  other  Comrt  be- 
ftie  the  issues  were  sent,  or  may  be  decided 
After  the  i«rdict  is  returned,  as  it  would  be  a 
ground  ht  suspending  the  judgment,  or  arrest- 
ing  it,  on  this  head  of  damage ;  and,  upon  the 
jj^on  which  I  suggested,  of  finding  the  damages 
as  applicable  to  each  head  of  the  schedulCi 
there  wA  be  Ho  inconvenience 'in  leaiving  that 
1»  be  decided  by  the  Court  of  Sesrion,  wh(^  if 
Aey  agree  in  point  of  kw  with  -Mr  Qerk,  wiH 
disaBow  the  damages  on  this  head  of  the  ease. « 

Another  pdint  made  is,  that  this  wtts  only  a 
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Cla&k        bond  to  present  him  in  any  action  brought 
Thomsov.      within  six  months.     Here,  again,  if  you  think 

damages  are  provedt  you  ought  to  find  them, 
under  the  proper  head  of  the  schedule,  and  if 
necessary,  I  shall  make  a  note  of  the  directi<« 
given.  By  proceeding  in  this  way,  each  point 
is  reserved  for  the  other  Court ;  whereas  if  I 
gave  an  opinion  that  on  this  ground  no  verdict 
could  be  returned,  then  if  the  other  Court 
were  of  a  different  <^inion,  the  whole  trial  must 
proceed  again. 

The  schedule  (though  not  part  of  the  issue) 
is  annexed,  to  show  the  sum  which  you  cannot 
exceed  under  the  separate  heads,  as  the  general 
charge  of  damage  limits  you  to  that  sum  in 
whole ;  probably  the  clearest  method  of  re* 
turning  your  verdict  will  be  to  take  into  con- 
sideration the  articles  in  tlie  order  of  the 
schedule,  and  find  on  each  particularly,  and  then 
find  a  general  sum,  consisting  of  all  tlus  ar- 
ticles. In  this  way,  as  already  stated,  if  the 
other  Court  are  of  opinion  that  in  law  the 
pursuer  is  not  entitled  to  claim  any  particular 
article^  they  wiU  have  it  in  their  power  to 
find  so  without  overturning  the  verdict  oa 
the  other  points.  This  will  also  enable  them 
to  judge  of  the  question  of  costs.  In  Miller's 
casej  I  understood  the  difficulty  was,  that  .the 
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Court  did  not  know  for  which  assault  the  L.  S 
was  given. 

His  Lordship  then  went  through  the  dififer- 
ent  articles,  stating  what  he  considered  proved ; 
and  stated  that  they  ought  not  to  give  profits 
of  ilKcit  trade  ; — ^that  the  sixth  article  was  given 
up,— that  he  did  not  think  they  should  give 
the  expences  of  the  appeal,— «nd  that,  by  a  de- 
cision of  the  preceding  day,  they  had  been  re- 
lieved of  L.  dOO  of  the  claim  made  by  the  mer- 
cantile house  in  Glasgow  for  commission  and 
other  charges,  which  was  an  illegal  and  uncon- 
scientious demand;  and  which,  if  paid,  the 
pursuer  had  done  it  in  his  own  wrong. 
• 
Verdict.— The  Jury  found,  <<  That  the  said 
defender  is  liable  in  damaged  to  the  said  pur- 
suer, 1^/,  For  the  expence  of  maintaining 
nine  men  for  forty  days  at  the  rate  of  2s.  6d. 
each  man  per  day,  vii.  from  the  21st  of  June 
'<  1808  till  the  Istof  August  following,  and  find 
<<  that  the  sum  due  to  the  pursuer  on  that  ac- 
^'  count  amounts  to  L.  45  Sterling,  ftdfyf  That 
'*  the  defender  is  liable  to  the  said  pursuer  in 
^^  the  sum  of  L.  56,  as  the  wages  paid  to  nine 
**  men  .for  the  said  forty  days  at  the  rate  of 
**  L.  4»  IQs.  each  per  month,  and  to  the  mate 
at  the  rate  of  L.  6  per  month,    ddfy.  The 
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"  sitid  Juiy  on  their  oaths  iay  thit  the  said  de* 
<<  fender  is  liable  to  the  said  pursuer  for  the 
<<  sufii  of  ICs.  6d.  per  ^y  diiriiig  the  time  that 
<«  the  defender  Thomson's  action  was  in  dep- 
*<  pendence,  for  the  expences  of  the  said  pur* 
<<  suer's  maintenance  and  travelling  charges, 
<'  and  find  that  the  time  the  said  action  did 
"  depend  was  five  years  287  days,  and  that  the 
<*  sum  in  which  the  said  defender  is  liable  to 
*'  the  sud  pursuer  on  said  account  is  the  sum 
«  of  L.  1320.  4<%,  Fmd  that  the  defender  is 
*^  liable  to  the  said  pursuer  in  the  sum  of  L.l€6t 
^*  8s.  6d.  CHI  account  of  insurance  and  of  the 
^*  claim  made  against  the  pursuer  by  certain 
^*  merchants  in  Glasgow,  acting  and  trading 
**  under  the  firm  of  Leslie  and  Macnaught. 
<*  5lh^j  That  the  defender  is  liable  to  the  pur- 
<<  suer  for  a  sum  at  the  rate  of  L.  600  per  year 
**  during  the  time  the  puvoier  was  detained  in 
*^  this  country  in  virtue  of  the  defender  Thorn- 
*<  son's  arrest,  on  aecount  of  the  profits  that 
<*  might  or  would  have  been  mode  by  the  pmr- 
^'  pfier  during  said  period :  Find  lliat  the  pur- 
«<  suer  Wits  so  detained  from  the  Slst  June 
1808  till  the  4th  of  April  1814,  a  period  of 
five  ye$rsand  987  days,  and  that  the  sum  In 
*'  which  tb^  defender  is  liable  to  the  pursuer 
^*  durhlff  said  detention  md  onaaid  account,  h 
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**  the  sum  of  L.  34/^1 ,  l^s.  7cl.  6<%»  iind  <:m» 
<'  the  defender  liable  to  the  said  piu^uer  for  the  Thom«^. 
«  gum  of  L.  544  for  the  law  eacpences  paid  by 
**  the  pursuer  to  his  agents  in  Glasgow,  Messrs 
'<  Douglas  and  Fergusson*  7'A^f  Find  the 
<<  said  defender  liable  to  the  pursuer  in  the 
<«  sum  of  L.  1000  on  account  of  his  detention 
and  imprisonment  in  this  country^  at  a  dis- 
tance from  his  family  and  friends ;  all  which 
^^  sums  the  said  Jury  find  amount  to  the  sum 
''  of  L«  6562»  19s.  Id.  Sterling,  for  which  last 
<<  mentioned  sum  the  said  defender  is  found 
**  liable  in  damages  to  the  said  pursuer,  and 
^*  which  are  hereby  assessed  accordingly/' 


1817. 

Cockburn,  for  the  defender,  applied  in  the   *•*  *•  ••^  ^*- 
Courtof  Sesaon  fiurarule  to  showcausewhya  Kewtmi 
new  trial  should  not  be  granted,  and  stated^ 

1.  £?idence  was  admitted  at  the  trial  whidi 
was  inadmissible  under  the  summons.  The 
summons  concluded  only  for  the  value  of  the 
vessel ;  and  in  the  Jury  Court  the  only  claim 
made  was  for  personal  detention.  The  sum- 
mons concludes  for  damages  to  and  against  dif* 
ferent  parties  from  those  for  and  against  whom 
they  have  been  found.  Null  proceedings  can- 
not be  homologated^  and  all  Mr  Erskine's  rea-  Enk.  4.  s.  s. 
sons  iqpply  here. 
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» 

2.  The  Jury  have  given  what  could  only  be 
the  profit  of  illicit  trade. 

3.  They  have  given  L.  1 000  as  solatium,  though 
there  is  no  evidence  of  the  pursuer's  detention; 
the  caution  was  only  dejudtcio  sisti,  and  the 
cautioner  might- at  any  time  have  got  free.  It 
was  his  duty,  when  the  original  action  was 
first  decided  in  favour  of  the  pursuer,  to  have 
presented  him  in  Court,  and  no  Judge  would 
have  granted  a  new  warrant. 

The  rule  was  granted. 


i9ih  Febrovy^ 


The  Court  and  parties  having  been  furnish- 
ed by  the  presiding  Judge  with  copies  of  the 
report  of  the  trial,  it  was  agreed  to  hold  it  as 
read.* 

Murra^j  for  the  pursuer,-—*!  am  to  show 
why  no  new  trial  should  be  grantedv  The  rea^ 
sons  stated  for.  granting  it  are  not  new,  but  were 
formerly  stated  as  grounds  for  refusing  it. 

If  a  new  trial  be  granted,  it  must  be  on  one 


*  By  act  of  sederunt  9th  July  iBlIt  §,9$itu  enacted,  **  That 
^  it  shall  not  be  neceuary  to  read  the  report  m  open  Court  ;*'  and 
by  the  same  section  It  it  also  enacted,  **  That  henceforth  written 
"  or  printed  petitions  shall  not  be  presented  to  the  Divisbns  of 
''  the  Court  of  Session  for  the  judgment  of  the  Court  upon  the 
<*  verdict  of  a  Jury,  or  in  moving  for  an  order  to  show  whether 
"  there  shall  l)e  a  new  trial." 
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or  other  of  the  grounds  stated  in  the  act,  and,  as 
was  decided  in  Lord  Fife's  case,  it  must  be  a 
trial  of  the  same  issue. 

1.  All  authorities  agree  that  the  media  con- 
cludendi  must  be  taken  into  account  in  ascer* 
taining  what  is  within  a  summons,  and  if,  in 
this  case,  it  was  doubtful,  it  is  explained  by  the 
pleadings. 

S.  The  report  shows  that  tlie  Jury  were  di« 
rected  (and  the  presumption  is  that  they  took 
the  direction)  not  to  give  profit  of  illegal  trade. 
We  did  not  except  to  this  direction,  though, 
if  we  had,  we  could  have  shown  by  the  autho- 
rity of  Lord  Mansfield,  and  cases  of  insurance 
from  this  country  to  Russia,  that  the  Courts  of 
this  country  are  not  bound  to  enforce  what  is 
matter  of  municipal  law  or  internal  regulati<m 
of  other  countries. 

[llie  Lord  Chief  Commissioner  here  ob- 
served,— It  is  not  material  to  this  case,  but  I 
wish  it  to  be  understood  that  I  contemplated 
the  case  of  an  American  subject  acting  against 
the  laws  of  his  own  country ;  the  case  might 
have  been  different  if  he  had  been  a  British 

subject.^ 

3.  Solatium,  The  action  of  reduction  by 
Thomson  concludes  against  the  cautioner — ^he 
therefore  remained  bound  during  the  depend- 

N 
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February  la. 


ence  of  that  action.  This  is  fixed  by  the  terms 
of  the  bond  of  caution ;  but  if  not,  he  was 
bound  at  common  law  ^ring  the  subsequent 
proceedings  in  the  Court  of  Session  and  House 
of  Lords*  If  the  cautioner  had  presented  him 
he  must  have  gone  to  prison.  It  was  not  proved 
at  the  trial  thiat  Qark  rraiiuned  in  this  country 
after  the  decision  in  his  favour. 

Chrkf  in  reply,  insisted  at  great  length  on 
the  grounds  stated  by  Mr  Cockbum. 

Lord  Justice  Clerk. — A  new  trial  is 
sought  on  three  grounds.  I  have  paid  the  ut- 
most attention  to  the  able  and  forcible  argament* 
used  i  but  I  am  clearly  of  opinion,  that  neither 
on  all  or  any  of  the  grounds  can  a  new  trial  be 
granted.  The  argument  deserves,  and  will 
meet  npith,  the  greatest  attention  at  the  proper 
stage  of  the  cause.  The  pursuer  can  recover 
nothing  till  Mre  apply  the  verdict,  and  I  reserve 
my  opinion  till  then.  Our  decision  on  the  pre- 
sent, application  is  final,  and  the  grossest  injos- 
tice  might  be  done  if  our  opinion  were  conclasive 
on  the  Other  point.  When  we  apply  the  ver- 
dict, if  we  shall  then  be  of  opinion  that  the 
different  sums  fall  within  the  summons,  our 
decision  may  be  carried  to  the.House  of  Lords. 

]  •  They  have  failed  in  shomng  that  the  ver- 
dict is  beyond  the  issues ;  and  another  trial  on 
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the^e  issues  would-  do  tio  good^.  ^  HJnldss  where       CiIark 
strong  grounds  are  shown,  the  same  issU6  Will     Thomson. 
be  sent  back.  ^-^^v"^ 

«.  I  am  equaHy  clear  that  fflegal  profits  weifd 
not  in  contemplation  of  the  Jury  ;  and  I  ani 
not  disposed  to  disturb  a  verdict  on  the  ground 
of  the  sum  given  being  a  little  too  high  or  too 

low. 
S.  If  the  Court  shall  be  of  opinion  that  the 

pursuer  was  not  detained,  he  cannot  be  entitled 
to  the  solaUum  ;  but  he  will  not  be  cut  out  of 
his  claim  of  damages  by  remaining  in  this  coun- 
try after  the  decision  in  his  favour.  He  was 
entitled  to  remain  to  take  measures  for  reooveiv 
mg  these  dami^s. 

Lord  RoBfiitTSON.— 'I  subscribe  to  every 
thing  stated.  I  wish  the  pdnt  of  ultra  peiita 
to  be  reserved,  but  the  only  question  at  pre- 
sent is,  if  the  verdict  is  beyond  the  issue. 

Lards  Bannatyne  and  Craigie  were  of  the 
same  opinion. 

The  new  trial  was  therefore  refused. 

When  the  Court  applied  the  verdict,  they        July  lo. 

tftistained  the  first,  second,  fourth,  fifth,  and 

sixth  articles  found  by  the  Jury,  but  struck  off 

tfae  third  and  seventh  articles  as  not  contained 

in  the  summons.    Two  of  the  Judges  were  of 
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opinion' that  the  fifth  was  in  the  same  sitoationt 
but  it  was  allowed. 

Both  parties  petitioned  against  this  judgment^ 
but  the  Court  adhered  to  their  former  interlo- 
cutor. 


PEE8ENT, 
THE  LORD  CHIEF  COMMI88IONEB. 


I8t6. 
December  so; 

Damages  found 
due  to  the  com- 
mandmg  officer 

for  defamatory 
ezi^resnons 
inedagaiiut 
the  regimeot. 


Shearlock  V.  Beardsworth. 

I  HIS  was  an  action  of  injury  and  damages  at 
the  instance  of  the  lieutenant-colonel  of  the 
4th  Dragoon  Guards  against  the  defender,  whe 
was  farmer  of  post-horse  duty,  for  slandering 
BXkd  abusing  the  regiment.- 

Defence.*— The  action  is  incompetient ;  but 
if  competent,  the  defender  denies  the  chai^. 

ISSUE. 

"  Whether  the  defender,  John  Beardsworth, 
did,  upon  Wednesday  the  20th  day  of  July 
1814,  or  about  that  time,  at  £dinburg;lL, 
loudly  and  openly  declare  before  many  of  the 
King's  subjects  then  and  there  assembled, 
**  that  the  4th  regiment  of  Dragoon  Gruarda, 
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of  whick  the  pursuer  is  lieutenant-colonel,      Shsarlock 
was  a  regiment  of  cowards  and  blackguards,   Bbardsworth. 
^<  wkicb.  had  been  degraded  by  the  Duke  of 
Wellington,  or  that  the  said  Duke  of  Wel- 
lington had  dismissed  them  from  the  army 
^*  under  his  Grace's  command,  and  sent  them 
**  home  to  this  country  as  cowards  and  black- 
^^  guards ;  orthat,  as  a  mark  of  di^race,  the 
**  buttons  had  been  taken  off  their  coats,  and 
^'  that  no  gentleman  would  associate  with  them, 
'*  as  it  was  known  they  were  a  disgraced  and 
^  cowardly  regiment ;  or  did,  qn  the  above  oc- 
casion, utter  other  words  in  disparagement  of 
and  injurious  to  the  character  of  the  said  re- 
•«  giment  as  military  men  ? 

''  The  damages  are  laid  at  L.^000  Ster- 
**  ling." 


4t 


Some  of  the  witnesses  did  not  appear  at  first. 

Lord  Chief  Commissioner. — It  must  be 
proved  that  they  were  regularly  cited }  they 
will  then  be  called,  and  if  they  fail  to  appear 
must  be  proceeded  against. 

At  'he  trial  the  defender  failed  to  appear^ 
and  it  was  stated,  that,  as  he  was  out  of  Scot- 
land, the  notice'  for  trial  had  been  served  on  his 
mandatory^ 


Shearlock    '    Tiie  ^pursuer's  ngeio^.  swore  tliaf;  the  notiee 
3BAROSWOKTH.  ^f  trial'  .^tUd  been  served  ^  the  agc^  for  die 

4e&i;i^rs  And  upon  bis  nnmdatorjr  by  his  (the 
.^nVs)  clerk. 

,  i)Lo]ftp  Cqief  Co^imissionbr* — ^We  must 
h^i^^  it  from  ope  who  Imows  it  of  his  own 
knowledge  that  the  notice  was  served  oa  tlie 
mandatory  personally  or  at  his  housp,  knowing 
it  to  be  his ;  the  Court  must  take  ewe  f^at  due 
notice  was  given  to  those  who  act  for  the .  de- 
fwdej.  As  the  youiig  man  who  served  the 
.  nptjee  is  not  pr^senW  t^e  Jury  may  be  caUed 
but  not  sworn/ till  it  is.pnovbd  that  the  notice 

The  mandate  was  read, .  the  natiee  to  the 
.matidatory  v^as. proved  1^  the  agent's  clerk,  and 
the  trial  proceeded. 

An  affidavit  before  a  Justice  of  the  Peace 
.  wii$  put  in  io  {MToVe  smote  of  the  notices  in  this 

.cja^,;   .   ,  .       , 

.  Tl^e:I^9D.CiaEF;GQMMissiQif£«,  aftercross- 
lexawmpglbe^rrtiwitni^s^^iol^  any 

question  occurs  to  Jib^  jConHi^^fiH:  the  pursuer 
he  may  put  it ;  for  though  I  cannot,  as  in  dig« 


*\       r  »  f      •      ,  • 
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land,  state  myself  to  be  counsel  for  the  defen-     Shbaklock 
der,  yet  I  am  bound  to  look  after  his  interest.    Bbardswortm. 

Lord  Chief  Commissioner. — In  this  case 
the  words  in  the  issue  have  been  proved,  so  as 
to  entitle  the  pursuer  to  a  verdict.  Under  the 
general  term  "  other  words,**  my  direction  must 
have  been  the  same,  even  if  precise  words  had 
been  proved  with  less  accuracy. 

The  Court,  by  sending  the  issue,  have  sustain- 
ed the  action  as  competent,  and  the  question 
here  is  merely  the  a^unt  of  damages,  lliese 
are  not  for  ^  individual  injury,  but  for  an  injury 
done  to  the  re^ment.  If  the  whole  dama^ 
had  been  claimed,  it  must  have  made  the  case 
ridiculous  ;  but  the  pursuer,, has  r^s^nct^d  his 
dtum  to  L.  100,  and  you  may  give  any  thii^ 
under  that  sum.  The  witnesses  not  knowing 
the  defepder  at  the  time  he  used  the  express 
sions,  there  might  be, spme  doubt  of  his  identi- 
ty  i  but,  talqn^  the. whole  cirinuji^nces,  I  am 
pf  opinion  i^  is  sufficiently.. established. 

Verdict  for  the  pursuer*  damages  L.  SO.. 

•  tXerfe  ftM  W.  ^.'Bobifuon,  Ibir  the  Pnmter.  *- 

•  t 
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Found  that  not 
more  than  four 
ferry-boatt 
plied  reg:ularly 
mm  Kirkaldy 
to  Leith  and 
Kewhaveo. 


AucHMUTiE  and  Others,  v.  Ferguson  and 

Others. 

1  HIS  was  an  action  of  declarator  and  damages 
at  the  instance  of  the  trustees  appointed  by  act 
53d  Geo.  III.  c.  125,  for  improving  the  ferry 
from  Kinghom  and  Burntisland  to  Leith  and 
Newhaven,  with  concurrence  of  the  Lord  Ad- 
vocate, against  the  Magistrates  of  Kirkaldy, 
and  the  owners  of  boats  carrying  passengers 
from  thence  to  Leith. 


Defence. — The  trustees  have  no  title  to 
pursue,  as  the  foundation  of  the  action  is  a  decree 
in  1684,  in  a  submission  with  third  parties. 

The  submission  was  ultra  vires  of  the  ma- 
gistrates of  Kinghom,  Burntisland,  and  Kirk- 
aldy, the  parties  to  it. 

The  decree  is  prescribed ;  but  if  not  prescrib- 
ed, its  terms  do  not  apply  to  small  boats. 

Kirkaldy  is  a  free  port,  and  its  magistrates 
have  no  power  to  regulate  the  ferry. 
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The  trustees  had  first  presented  a  bill  of  sus- 
pension  and  interdict  to  prevent  the  inhabitants 
of  Kirkaldy  from  using  ferry-boats  to  Leith, 
but  failed  in  this.  Having  afterwards  discover, 
ed  a  decreet-arbitnd  dated  in  1684,  limiting 
the  number  of  boats  at  Kirkaldy  to  four,  they 
brought  the  present  action  of  declarator  and 
damages,  to  have  it  found  that  the  magistrates 
of  Kirkaldy  were  not  entitled  to  license  more 
than  four  boats  on  the  ferry,  in  terms  of  the 
decreet-arbitral  J  and  that  the  owners  of  the 
boats  were  liable  in  damages.  The  defences 
given  in  for  the  magistrates  and  for  the  own- 
ers of  the  boats  were  in  fact  the  same. 

After  a  good  deal  of  procedure  in  the  Court 
of  Session,  which  was  conducted  principally  by 
the  owners  of  the  boats,  the  following  issue  was 
sent  to  the  Jury  Court : 


« 

«( 
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ISSUE. 

0 

"  Whether,  at  any  time  between  the  5th 
day  of  March  1684  and  the  year  1813, 
more  than  four  boats  were  established  at  one 
and  the  same  time  as  passage  boats,  plying 
regularly  between  the  port  or  town  of  Kirk- 
aldy and  the  ports  of  Leith  or  Newhaven  ; 
and  if  more  than  four  boats  did  so  ply  within 
the  time  above  specified,  for  how  long,  and 
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"  did  so  ply  ?" 


The  owners  of  the  boats  (who  were  iqppoint- 
ed  to  stand  as  pursuers  in  the  Jury  Court)  li- 
mited their  proof  to  the  practice  during  a  few 
years  about  the  beginning  of  the  Americaa 
war,  at  which  time  one  of  the  boats  belonged 
to  John  More,  a  Salter,  who  carried  passei^;ers 
to  Leith  when  not  employed  at  the  saltworks. 

In  proving  that  A  witness,  Called  for  the  pursuers,  having 
puSf^^V,  ,8tate4  that  the  boats  at  Kirkaldy,  when  not 
It  is  incompe-     fuUy  employed  on  the  feiry,  were  accustomed  to 

tent  to  adduce  ^        *^    v,-         *  "      ' 

evidoice  of  the  take  freights  to  Aberdeen^  a^d  to  ports  in  the 
mw  placet  in    Firth  of  Forth,  was  then^  .^^^d  if  the  practice 

g^iy*"  tion  was  taken  ;  but  the  witp^  Mying  previ- 

ously stated  that  he  did  not  know  the  fact,  the 
Court  did  not  think  it  necessary  to  decide  the 
jcompetency  of  the  question. 

The  collector  of  the  customs  at  Kiri^i^yjwas 
then  called,  who  swore  that  he  had  si^pied  a 
p^r  in  support  of  the  KirkaUy  boats. 

Grantf  for  the  defenders,  objepted* 
.    Lord  Chi£f  CoMMissiON£a«T-Jte  is  called, 
1,  suimose,  as  a  haver*  .... 

Murrajf^  for  the  pursuers,---* We  .call  ^iiy  to 
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-pcoduce  tbe  books,  and  to  prwe  from  them  tUit  Avc«MVTf $, 
tibe  boats  at  Kinghora  were  not  ccMifined  to  tlie 


passage  to  Leith.  This  is  a  raatexial  part  of 
our  ease ;  it  is  raly  since  1792  that  the  boats 
]»ye  been  solely  employed  on  the  ferry.  We 
admit  that  our  boats  took  freights  to  other  ports, 
but  say  it.  yeas  the  practice  at  all  other  ferries. 
If  it  was  competent  for  them  to  prove  that  our 
po9ta  went  on  other  voyages,  it  must  be  compe- 
,tent  for  i£»  to  prove  thit  theirs  did  the  same ; 
'  the  ptx)f  must  be  competent  for  us,  if  it  is  so 
against  us. 

Qerk,  for  the  defenders,— -This  is  not  within 
the  issue ;  their  only  jiea  is,  that  it  is  neces- 
sary to  explain  the  term  legular ;  this  term  is 
defined  in  law,  and  it  is  vain  to  seek  the  expla- 
nation in  general  practice. 

Lord  Chief  Commissioner. — ^Though  it 
is  of  importance  to  admit  all  evidence  necessary 
to  escpkih  terms,  yet  this  must  be  limited  by 
the  rules  fixed  for  doing  justice  to  botii  parties ; 
and  no  party  can  be  called  on  to  answer  what 
.ls  not  fairly  included  in  the  issue. 

It  is  said  this  must  be  admitted  to  explain 
tibe  ineaning  of  the  tehns  passage  boats,  and 
regtilarly  plying  $  these  cannot  be  explained 
by  the  usage  of  any  place ;  they  must  be  ex- 
plained by  law,  and  we  do  not  preclude  the 
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pursuers  from  stating  what  is  their  legal  mean- 
ing. If  the  evidence  were  admitted,  it  could 
only  he  on  the  ground  that  Kinghom  difien 
from  other  places,  the  passage  being  to  Leith. 
The  decision  of  the  Court  is,  that  the  terms 
cannot  be  explained  by  evidence  ;  counsel  must 
rest  their  legal  import  on  argument. 
To  this  decision  the  pursuers  excepted. 


Oninimeiif 
tiicrc  wen 
more  than  four 
paiMge  bckattf 
It  U  incompe* 
tent  to  adduce 
proof  as  to 
boats  caiTjring 
goods  only. 


Mr  Thomson,  for  the  pursuers,  then  stated, 
that  perhaps  the  other  party  would  save  the 
trouble  of  proving  the  next  part  of  the  case,  by 
admitting  that  there  were  boats  carrying  goods 
beyond  the  number  permitted  by  the  decreet- 
arbitral.  Mr  Clerk  at  first  admitted  the  fact, 
but  afterwards  stated  that  proof  of  this  was  in- 
competent, and  that  he  was  not  called  on  to 
make  such  an  admission. 

Lord  Chief  Commissioner.— -No  evidence 
is  competent  that  is  not  relevant.  No  one  could 
suppose  from  the  issue  that  it  related  to  any 
boats  except  those  carrying  passengers  and  their 
goods,  and  we  cannot  refer  to  the  decreet*ar- 
bitral. 

This,  therefore,  is  inadmissible,  as  irrelevant 
to  the  issuer  There  can  be  no  doubt  that  Kirk- 
aldy  is  a  port  for  general  trade ;  that  is  not  ji 
subject  of  proof. 
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.    JTiomsan.—'We  wish  this  reserved.  Auchmbth, 

Lord  Chief  Commissioner. — When  a  point  v.* 

is  reserved  it  only  entitles  you  to  be  heard  ^*^^*^*» 

on  the  point  if  you  move;  there  is  nothing  on  ^^^s/'^^ 
record  that  goes  directly  to  the  Court. 

The  town-clerk  of  Kirkaldy  was  called  to 
prove  that  no  entry  appeared  in  their  books  as 
to  the  boats  for  a  century  past ;  he  produced 
the  books. 

Lord  Chief  Commissioner. — ^It  is  right  to 
have  the  books  for  examination  in  case  it  should 
be  found  necessary. 

A  certificate  was  produced  that  a  witness 
was  unable  to  attend  the  trial ;  he  had  been 
examined  on  interrogatories,  and  a  question  had 
been  put  as  to  the  boats  at  Kinghom,  but 
his  answer  was  not  read  to  the  Jury. 

The  son  of  the  treasurer  of  the  Gilt  Box  The  bodkt  of  a 

Society  at  Kirkaldy  was  called  as  a  witness  to  £7*«  p~^ 

produce  the  books  of  the  Society.  SftiSS the 

Murray  objected, — These  are  the  books  of  Kcretaiy  ct«i- 

a  private  society  \  we  had  no  notice  that  they  ought  to  be  ex- 

were  to  be  produced.  iS^Sli* 

Grant. — Though  they  are  the  books  of  a 
private  society,  they  contain  entries  of  all  the 
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seamen  in  Kirkaldy;  tlie  pursner  has  made 
th^m  evidence,  as  he  gave  notice  that  he  ex- 
pected the  father  of  this  witness  would  produce 
them. 

Murray. These   books  are    irreIev»Qt ; 

though  the  name  of  any  individual  do  not  ap- 
pear in  them,  this  aflfords  no  presumption  that 
he  is  not  a  seaman,  as  all  seamen  are  not  en- 
tered in  them ;  if  the  father  bad  been  called  be 
could  have  explained  this. 

Lord  Chief  Commissioner.— It  is  not  yet 
the  time  to  state  this  objection.  Section  S4 
of  the  Act  of  Sederunt  does  not  apply  to 
documentary  evidence  of  this  sort,  but  to  such 
writings  as  are  in  the  power  of  the  party. 
There  is  nothing  to  prevent  this  bodr'^  being 
brought,  but  we  do  not  decide  that  any  part 
of  it  can  be  read. 


The  witness  was  then  examined,  and  pro- 
duced the  book. 

Lord  Chief  CoMMissioHER.-^What  do 
you  intend  to. prove  by  this  book?  You  may 
prove  that  the  name  John  More  appears  in 
this  book,  but  how  is  tiiis  connected  widi  the 
man  in  question? 

Grant. — We  shall  prove  him  dead,  and 
then  prove  his  hand-writing  in  this  book. 
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Murray.— !•  It  19  a  good  legale  tliougli  it 
may  i^pear  a  captious  objection,  that  this  wit- 
ness can  only  prove  that  his  father  kept  the 
books  during  the  time  he  can  recollect^  wUek 
is  about  ten  years. 

2.  An  invincible  objection  is,  that  the  book 
is  not  evidence  in  this  cause ;  for  thougk  the 
name  of  John  More  may  not  appear  after  a 
certain  time,  it  only  shows  that  he  did  not  pay 
liis  contribution,  but  does  not  afford  even  a 
presumption  that  he  ceased  to  be  a  mariner  at 
Kirkaldy.  The  bodk  may  prove  that  he  was 
a  member  of  that  society  and  nothing  more. 
The  witness  (mly  swore  that  a  great  many 
(not  all  or  even  most)  of  the  marinen  at 
Kirkaldy  were  members  of  this  society. 

Oerk. — We  shall  prove  entries  in  the  book 
in  1784,  and  shall  prove  the  &ther  of  the  wit- 
ness to  have  been  treasurer,  by  proving  his 
hand-writing.  The  object  of  this  proof  ia  not 
to  prove  More  dead,  but,  when  taken  along 
with  the  proof  of  his  death,  to  show  the  in- 
accuracy of  their  witnesses  as  to  dates. 

Murray. — Proving  the  hand-writing  will 
only  prove  that  he  wrote  in  this  book,  not  that 
he  was  treasurer  to  this  society. 

In  records,  the  prosumption  is  in  iiurour  of 
entries  prior  to  the  meipory  of  man;  but  the 
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AccHMUTiBy    books  oi  a  privacte  society  ane  only  evidence  so 

V. '  far  as  supported  by  the  oath  of  the  witness. 

'■*^^*'  Many  things  are  admissible  that  are  not 

^'^^^^'^^  conclusive  of  the  fact,  but  they  must  be  con- 
clusive of  some  branch  of  the  presumption. 
In  this  case,  adikiitting  the  fact  to  be  as  stated, 
it  founds  no  presumption  of  More's  death. 
Xupra^  161.  In  Clark  and  Thomson's  case,  we  were  not- 
allowed  to  produce  many  things  which  raised 
strong  presumption,  that  the  bonds  of  caution 
had  been  granted. 

Lord  Chief  Commissioner. — This  is  a 
question  of  difficulty,  but  I  have  no  hesitation 
in  stating  what  has  occurred  to  the  Court,  as 
it  may  lead  the  party  to  relieve  them  from  the 
difficulty,  but  is  more  as  an  outline  for  con- 
sideration than  a  decision. 

This,  though  the  book  of  a  useful,  is  still 
that  of  a  private  society.  It  is  not  incorpo- 
rated, nor  is  this  book  a  record  of  events^ 
which,  in .  defect  of  other  evidence,  might  be 
admissible.  The  difficulty  is  greater,  as  the 
subject  of  dispute  is  a  matter  of  public  right 
and  convenience. 

If  More's  hand-writing  were  proved^  then 
it  might  be  used  as  a  letter.  One  great  diffi- 
culty is,  that  the  son,  in  the  eye  of  law,  is  a 

servant,  and  can  only  prove  the  hand-writing  j 

s 


fore  the  trial. 
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thi^  fatln^rofiglit  to^bftvebeen  examined  j  the  Avcuuvxie, 
bopjc,  if  admitted^  jNWid  be  unauthenticated 
by  the  person  who  ke^ps  it; 

If,  in  a  mat^  9f  us^e  and  public  right,  we 
were  dispoi^  to  relas^  still  we  must  take  care 
that«np  spurious  evidence  is  produced. 

We  Are  of  opinidn,  that  it  is  inadmissible^ 
unless  something  farther  can  be  brought  in 
support  of  it.   ...     . 

Nothing  being  brought,  it  was  pot  produced. 

Grant  produced  ^  certifioatje  of  More's  deaths   An  eztnct  or 

x'-ty  •-.  1  ".     in  certificate  mutt 

which  he  said  proved  itself.  be  produced  be- 

LoED  GiLM£^rr^W^>this  lodged  in  pro- 
cess? 

Not  having  been  produced,  two  witnesses 
wei^  called  to  prove, it ;  the  one  swore  that  he 
got  it  from  the  sesaion-clerk,  and  saw  him  sign 
it ;  the  other  iswor^  that  he  had  compared  it 
with  the  record  i  but  on  his  cross  examination, 
admitted  that  he  did  not  read  the  record,  but 
examined  the  certificate  while;  the  session-clerk 
read  the  record. 

Murratf^ — The  register,  of  deaths  is  irregu- 
larly kept ;  it  is  not  a  proceeding  of  a  court  of 
record  nor  of  any  cpurtj  there  is  not  even  a 
meeting  of  session. 

This  paper  is  not  proved  to  be  a  true  copy 
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of  anf  book.  In  the  case  of  parish  boolu^  the 
original  ought  to  be  produced.  In  Clark  and 
Thomson's  case,  the  witness  swore  that  the 
copies  were  correct.  This  piq^er  was  not  pro- 
duced in  terms  of  the  Act  of  Sederunt 

Clerk.^^lxi  Thomson's  case^  a  copy,  not  an 
ei^tract,  was  produced.  By  the  law  of  Scot- 
land, an  extract  is  as  probatite  as  the  orighial, 
and  there  is  no  instance  of  a  certificate,  by  the 
proper  officer,  being  rejected;  we  must  pre- 
sume that  the  books  are  regularly  kept*  Every 
Court  with  us  is  a  Court  of  record.  The  sec- 
tion in  the  Act  of  Sederunt  does  not  apply, 
when  witnesses  are  called  to  produce  the 
writings. 

Lord  Chief  Commissiokkr.-*-!  have  a  fear 
of  mixing  the  law  of  Scotland  with  that  of  the 
neighbouring  country.  In  Thomson's  caae, 
little  was  said  as  to  the  admissibility  of  an  ex- 
tract ;  the  difficulty  being,  that  it  was  not  an 
'  extract. 

This  is  not  an  extract  but  a  certificate,  and 
being  evidence  by  the  law  of  Scotland,  mi^Iit 
be  laid  before  a  Jury.  If  the  session-clerk 
had  been  called,  and  had  produced  the  ordinal 
books,  they  would  have  been  admitted,  as  they 
might  have  been  examined  as  to  their  accuracy. 
But  this  not  beh^  the  original,  it  &Hs  under 
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&c 
intended  to  give  parties  an  opportunity  of         «.  * 

comparing  the  copy  with  the  original,  and  had     ^^^^uso*, 
this  heen  done,  this  document  must  have  been    ^  ^r^  v 

Act  Sed.  lOth 

admitted.  Thit  rule  not  haring  been  observed^  Feb.  i8i6«  §  s. 
it  will  be  "vwy  difficult  to  reeeite  the  certificate 
in  evidence,  for,  though  compared  by  the  wit^ 
nesies,  yet  there  may  be  a  mistake.  It  appears 
to  me  that  we  are  tied  up  by  the  Act  of  Se- 
derunt, but  rw^  to  hear  the  opinion  of  my 
brethren. 

LoKD  PiTMiLLY. — I  entirely  concur  in  all 
the  observations  made  by  yonr  Lordship.  I  also 
sigree  with  the  counsel  for  the  defendersi  that 
this  would  have  been  evidence  if  produced  in 
fvoper  time^  But  I  saw,  from  the  first,  the 
difficulty  from  the  Act  of  Sederunt,  though  it 
is  unnecessary  to  add  any  thing  on  this  head. 
If  produced  in  proper  time,  the  pursuer  might 
havo  objected  that  it  vras  incorrect,  and  have 
bad  it  in  his  power  to  show  this  by  producing 
the  books.  If  not  to  this^  to  what  case  can 
the  Act  of  Sederunt  apply  ? 

£Uuid  as  it  may  be,  our  duty  is  to  adhere  to 
rules  of  Courts  On  that  ground  alone,  I  am 
for  rejecting  this  document* 

LoRH  GiLLtES.*^!  entirely  concur  with  both 
your  Lordships.    It  is  clear  that  we  sit  to  ad« 
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minister  the  law  of  Scotland,  and  I  tbink  we 
have  hitherto  succeeded.  In  England,  writii^y 
tmless  proved  to  be  authentic,. are  not  received^ 
as  cases  there  are  decided  by  a  Jury  at  once ; 
but  in  the  Court  of  Sessijon  they  are  jeoetved^ 
as  the  other  party  has  time  to  question  them  if 
incorrect. 

If  we  are  to  decide  by  the  law  of  England, 
the  Act  of  Sederunt  has  no  meaning;  but  it  is 
just  intended  for  such  a  case. as  the  preset. 
If  a  party  intends  to  rest  on  an  extract,  be 
must  produce  it  before.  The  extract  may  be 
Qprrect,  but  it  miiy  b^  otherwiae.  We  must 
r^jiect  this  document. 


A  counsel  ex- 
amining in 
chief,  may  state 
any  fact  that  he 
thinks  will  re- 
call a  date  to 
th«  recollection 
of  a  witness* 


To  this  decision,  Clerk,  for  the  defender, 
tendered  a  .biU  of  exceptio<iis. 

*  < 
A  witness  not  recollecting  a  date,  the  Lord 
Chi^f  Cpuunissioner  obse^ed,  (to  the  couna^ 
ei^amining  jn  c^nde^)  you  may  state  to  the  wit- 
ness any  fact,  that  y^u  think  ipull  recall  it. 

Murray  asked  awitness  if  h^  had  formerly 
given  the  same  account  of  the  facts* 

Clerk. — ^This  is  incojoof^etent. 

Lord  Chief  CoHM](S3ioKEft.«— -The  qmes* 
tion  is  incompetmt  by  the  bw  of  Scotland. 
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The  question  being  one  of  usage,  Mr  Grant    Auchm^tib, 
beld  that  he  was  entitled  to  hearsay  evidence,  tfl 

but  did  not  insist  on  it.  Firouson, 

When  the  defenders  had  closed  their  evi-   A  party  u  not 

J  bound  to  read 

<ience,  to  the  Juiy 

Murray 9  for  the  pursuers,  observed, — The   U[**o**^*"  ^"^ 
defenders  are  bound  to  read  the  evidence  of  niiMion. 
Malcolm,  a  witness  examined  by  them  on  a 
separate  commission.     The  question  is  not  dd« 
cided  in  any  former  case. 

CHerk.-^It  is  incompetent,  though,  in  this 
case,  of  little  consequence.  In  Lord  Fife's 
case,  we  were  so  sensible  of  the  strength  of 
the  objection,  that  we  did  not  insist  on  the 
commission  being  produced. 

Lord  Chief  Commissioneil — I  am  sure 
counsel  will  not  push  the  Court  to  decide  an 
abstract  point,  unless  it  is  material  to  their  case. 
This  case  is  quite  different  from  Lord  Fife's. 
But  I  should  think,  in  any  case,  the  rale  ought 
to  be,  that  as  the  Court  knows  nothing  of 'the 
evidence  at  the  time  of  granting  the  commis- 
sion, so  they  cannot  be  called  upon  to  compel 
a  party  to  bring  it  forward.  A  trial  would 
never  be  finii^ed^  if  the  parties  are  to  call  upon 
the  Court  to  bring  forward  evidence,  without 
their  knowing  what  it  is. 
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If  a  party  puts  cross  interrogatories,  and  any^ 
thing  comes  out  which  he  thinks  of  import- 
ance, then  he  may  have  a  commisskm  to  exa- 
mine the  witness  in  chief,  and  the  Court  will 
delay  the  trial  to  have  this  brought  forward. 

To  this  decision  a  bill  of  exceptions  was 
tendered. 


Murrm/f  in  opening  the  case  for  the  pur- 
suers, stated,"— *The  trustees  at  first  denied  that 
the  pursuers  were  entitled  to  use  any  boats  ; 
but  being  unsucoessful,  they  discovered  a  de- 
creet-arbitral,  which  they  alleged  limited  the 
number  to  four.  As  the  parties  have  a  good 
plea  in  law,  the  practice  is  of  Cttle  conse- 
^ence ;  but  that  is  the  question  sent  to  this 
Court ;  and  we  will  prove  that  more  than  four 
boats  plied  as  regularly  as  those  at  other  ferries. 
The  decreet-arfattral,  if  sustained,  would  pre- 
vent the  inhabitants  of  Kirkaldy  from  carrying 
goods  as  well  as  passengers. 

Ckrkf  for  the  defenders, — It  is  irrelevant  to 
inq[uire  how  the  case  may  be  decided  in  the 
other  Court.  The  question  is  a  simple  que^ 
tion  of  fact,  whether  more  than  four  boats 
plied.  They  have  not  proved  that  more  than 
four  plied ;  but  if  you  are  of  opinion  that  they 
proved  five,  there  ought  to  be  a  return  mad^ 
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of  the  flhort  tone  durag  wUdi  the  fifth  plied 
They  did  not  ply  regularly. 

ThMuon,  for  the  pursnen^  in  reply,  observ* 
ed,— *The  pursuers  hsre  pnMred»  that  more  than 
four  ferry-boats  ptied  at  one  time,  and  they 
nvwe  as  regular  as  those  at  other  ferries  at  the 
time.  Usage  is  the  only  way  of  explaining 
what  is  ragnkur,  there  beii^  no  Act  of  Fisrlia* 
ment  on  the  subject*  The  pursuers  are  entitled 
to  a  speeial  verdict,  finding  the  facts  they  have 
proved* 


AVCBIfUTtt, 

Fi&ousoir, 


Lord    Chief  Commissioner. — The  first 
qwsdoQ  is,  whether  more  than  four  boats 
phed ;  after  that  there  are  what  may  be  called  st^rot  p.  201. 
conditional  issues, — ^how  long  they  plied,  &c. 

If  I  am  right  in  the  view  I  take  of  the  evi- 
dence,  it  will  not  be  necessary  to  go  into  this 
latter  inquiry. 

Passage-boats  must  mean  boats  principally 
employed  in  carrying  passengers  across  a  nar- 
row  arm  of  the  sea,  and  you  must  be  satisfied  ' 
that  the  boats  were  plying  regularly  as  such^ 
before  you  can  find  that  there  were  more  than 
four  at  Kirkaldy. 

It  is  material  that  the  Court  of  Session  have 
changed  the  situation  of  parties;  the  burden  of 
the  proof  is  thrown  on  Auchmutie,  though^ 
originally^  the  defender,  and  he  musti— by  clear 
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evidttiGe, — by  his  own  strepgth,<t**^iiiake  out  his 
case ;  and  if  he  fail  .in  this,  even  if  no  evidence 
had  been  led  for  the  defenders,  your  verdict 
must  have  been  against  hiai.  i 

In  the  question  of  the  )MK)bMbility  of  naore 
than  four  boats  having  plied,  it  is  mateny, 
that,  from  1684  to  1^14,  the  pursuers  .have 
limited  their  proof  to  a  very  few  yeara*  [[His 
Lordship  then  went  through  the  evidence  in 
detiul,  and  in  conclusioni  said,]  The  witnesses 
have  spoken,  in  general,  of  five  boats,  but  you 
must  consider,  whether  the  boat  which  the 
Salter  used  in  summer,  when  his  saltworks 
were  not  going,  can  be  called  a  pa88age*boafc ; 
and  whether  the  large  boats  can  be  said  to 
have  plied  at  the  same  time,  when  one  of  them 
was  generally  away  on  a  voyage,  when  the 
other  two  were  employed  on  the  passage* 

Verdict. — "  Find  for  the  defenders,  in  re- 
spect, that,  between  the  5th  day  of  March 
1684,  and  the  year  1813,  there  were  not 
more  than  four  boats  established  at  one  and 
the  same  time  as  passage-boats,  plying  regu- 
larly betwixt  the  port  or  town  of  Kirkaldy, 
and  the  ports  of  Leith  and  Newhaven,** 

Thomson  and  J.  A.  Murray,  for  the  Pursuers. 
Clerk,  Grant,  and  Cockbum,  for  the  Defenders. 
(Agents,  Campbell  and  Clawn^  w.  8.  and  D.  Wcmynt^  w.  s.) 
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I  The  folidwiiig.  is  ar  statement  tajken  from  the 
repert  of  the  Lords  CemmissioDeirs  of  the  Jury 
Court,  dated  the  22d  day  of  Mardi  I8I7,  re- 
ferrmg  to  the  case  of  Auchmutie  v.  Fei^usoir. 
After  stating  that  the  question,  whether  a  party 
liaving  taken  [nroof  on  commission  is  bound  to 
produce  it  to  the- Jury,  had  been  stirred  in  Lord 
Fife's  case,  bat  that  it  had  not  been  insisted  in, 
the  report  proceeds : — 

^<  The  Lord  Chief  Commissicmer  stated 
stnmgly  the  impropriety  of  the  Court  inter- 
fering with  the  parties  in  the  omduct  of  their 
case ;  -  but  it  seemed,  from  the  aimlogy  of  the 
proceedings  before  the  Court  of  Session,  to 
^*  be  at  that  time  the  incUnatiofa  of  the  other 
'^  Judges  to  consider  it  to  be  conformable  to 
^*  the  practice  in  this  country  to  require  the 
^'  production  of  the  deposition*  The  counsel 
'^  for  the  pursuer,  however,  did  not  insist  upon 
the  production,  so  that  in  Lord  JFife's  case 
the  point  was  carried  no  farther.  But  in  the 
case  of  the  Magistrates  of  Kirkaldy  it  fmin- 
'^  ed  the  subject  of  a  bill  of  exceptions  ;  and 
^*  the  Second  Division  of  the  Court  of  Session, 
'^  after  an  argument,  found  that  the  Jury 
^^  Court  did  right  in  not  ordering  the  deposi- 
^'  tion  to  be  read. 

'*  The  matter  had  been  very  fully  talked 
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^^  over  by  die  Judges  in  the  Jary  Court,  both 
^  when  the  fint  trial  in  Lord  Fife's  esse  took 
^  place,  and  between  that  time  and  the  trial 
^  of  the  case  of  the  Msgistrates  of  Kidudldy ; 
^  and  it  is  now  their  unanimous  opinion,  that 
<^  the  reading  the  depositions  or  not,  should  be 
**  entirAj  at  the  discretion  of  the  party  who 
^  applies  for  them.  That  this  is  not  like  the 
**  examination  of  evidence  before  a  Commia- 
^  sioner,  according  to  the  course  of  the  Court 
'*  of  Session.  In  that  case  the  whole  testi« 
^*  mony  is  reported,  and  is  before  the  Court. 
^  But  in  smng  out  a  commission  under  the 
^  Act  of  Sederunt  for  the  Jury  Court,  the  de- 
^<  positicms  taken  under  it  are  only  to  be  read 
^  in  case  the  witness  is  unable  to  attend  at  the 
^^  trial.  It  must  be  jwoved  that  he  is  not  able 
^  to  attend,  otherwise  the  deposition  cannot  be 
^  opened,  and  the  compelling  the  party  to  caH 
**  the  witness,  because  be  examined  him  in 
^^  interrogatories,  is  a  proposition  that  never 
^  was  attempted  to  be  mahitained;  besides,  it 
^  is  dear  that  no  injury  can  happen  to  the 
^  case  of  a  perty  requirii^  such  an  act  on  the 
^*  part  of  the  Court;  because,  if  the  witness, 
^exaniBed  upon  mterrogatories,  had  any 
<(  thing  to  say  in  support  of  the  case  of  that 
^  paity^  such  party  has  only  to  sue  out  a  com- 
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<«  miBfflOiif  examine  the  lYitaets  under  it,  and  Avcrmvtib, 

<«  thus  Keui«i«»ii>8t  the  teatimimybeiiig  kept         t 

« back."  tiEoo.o», 


PBESENT, 


THE  THKEE  L0KD8  COMMISSIONERS. 


DowNiE  V.  BuROAK  and  Company.  r^  ,«. 

This  was  «.  action  to  recoTer  a  «im  of  money  dI^ 

• .         ,  \«  liresch  01  con* 

paid  to  the  defenders  to.accoont  of  the  price  of  tncc. 
a  caigo  of  herringSy  and  for  damages  on  account 
of  breach  of  contract* 


DsEBNC£.-— The  herrings,  when  shipped, 
were  of  the  quality  stipulated.  The  pursuer 
accq^ted  of  theip,  and  paid  part  of  the  price 
after  they  had  been  some  weeks  in  his  pot- 

ISSUES. 

**  1.  Whether  the  defender  did,  in  the 
months  of  September  and  October  1 814,  sell 
to  the  pursuer  500  barrels  of  herrings  of  the 
^*  best  quality,  and  in  a  state  to  keep  for  six  or 
^*  eight  months,  and  engage  to  ship  the  same 
**  at  Eyemouth,  to  be  conveyed  from  thence  to 
**  the  pursuer,  at  cir  near  Cork,  to  be  at  the 
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DowNiK       **  risk  of  the  pursuer  firom  the  time,  the  vessel 
BvRGAN  &  Co.    ^^  ^^  which  they  should  be  shipped  should  leave 

Eyemouth  ;  and  whether  the  defenders  did 
improperly  delay  to  ship  the  same  untU  near, 
ly  two  months  after  the  bargain  for  the  pur- 
•*  chase  of  the  said  herrings  was  completed  ? 
"  2.  Whether  the  said  500  barrels  of  her- 
rings, so  shipped  by  the  defenders  for  the  pur- 
suersy  were  of  the  best  quality,  and  properly 
cured  and  prepared  for  the  Irish  market,  and 
in  a  state  to  keep  for  six  or  eight  months ; 
•*  and  whether  the  same  were  properly  taken 
^*  care  of  between  the  time  of  completing  the 
bargain  and  the  shipment  of  the  said  her- 
rings ;  or  whether  the  said  herrings  had  been 
by  the  defenders  improperly  exposed  to  the 
"  sun,  and  weather,  and  accidents,  on  the  quay 
*'  of  Eyemouth  during  the  period  last  afore- 
"said? 

"  3.  Whether  the  defenders  are  justly  in- 
"  debted  to  the  pursuer  in  the  sum  of  L.  8*2, 
"  6s.  9d.  Irish  currency,  as  the  balance  of  the 
**  account  libelled  on,  and  whether  they  are 
**  further  liable  in  damages  to  the  pursuer  for 
^'  their  undue  performance  of  the  aforesaid  bar- 
"  gain  ?" 

.    The  defender  failed  to  app^r. 
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Verdict, — "  For  the  pursuer  ah  the  tlu*ee 
*'  issues,  with  L.  50  Sterling  damages;^ 

IT*  Er$kine  and  C«cjl:Mm^  for  thePusueri 

(Agent,  J,  NaimCy  w.  s.). 


<     •■«■ 


1  I 


On  tiie  19th  July  1816,  Mr  Erskine  moved 
for  a  commission  to  examine  witnesses  in  Ire- 
land;  Mr' Bruce  opposed  the  motion,  as  the 
proof  was  irrelevant*     He  maintained  that  the 


There  weire  produ^^  two  affidavits  of  doe      Howmm 
notice  having  been  given,  and  the  persons  who   BuRaAN^ Cn; 
gave  the  notice  were  called  to  the  table,  and 
swore  that  ^  the  contents  dT  their-  affidavits 
"  were  true/' 

When  Mr  Cbckbum  had  stated  the  case  for 
the  pursuers, 

Lord  Chi£f  OojtfMissiONER.^~1rou  iivufit 
prove- the  lettiere conMitttitag  thebargain,  6i  aC 
least  show  that  they  were^  in  pirooei^^  aad  adt 
mitted.  •      »^^  i 

The  defences  and  answers  to  the  conde- 
scendence were  given  in. 

LoBD  Chief  Commissioner. — This  admis- 
sion is  sufficient ;  the  leB^rs  may  be  read. 

His  Lordship  put  a  number  of  questions  to 
the  witnesses. 


v*' 
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tHmnu      issues  showed  that  the  questum  to  be  tried  was 

BduaT*  Co.  ^^^  ^^^  ^^  *^^  herrings  when  they  left  this 

eoiintry»  not  when  they  anived  in  Ireland. 

LcMtD  Chief  Commissioner.*— This  may  be 
a  good  reason  against  reading  the  answers,  but 
at  preset  this  objeetion.  is  ptremature ;  examin- 
ing a  witness  on  commission  is  much  the  saaae 
as  ^ing  him  at  the  trial.  The  qommission  is 
at  the  risk  of  the  person  seeking  it ;  if  the 
proof  be  irreleYan^  the  party  who  takes  it  must 
pay  the  expence. 


TfiE  TSKES  tonus  COMMISSIOKCJlS. 


1817. 

Much  18.        Murray  and  Others  v.  Tod  and  Others. 


This  was  a  multiplepoinding  brought  by  the 
treasurer  of  the  Royal  Bank  of  Sqotland^  for 
the  purpose  of  ascertaining  who  had  right  to 
two  promissory  notes,  the  one  for  L.  SOO^  the 
other  for  L.  900. 

The  cbdmants  on  the  one  side  were  the 
nearest  of  kin  of  the  late  Mr  Tod,  and  on  the 
other  certain  parties  who  claimed  those  notes  as 
having  been  delivered  to  a  third  party  to  be 
held  for  their  behoof. 
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ISSUES. 

<^  Whether  the  ReYwend  John  Tod,  mi-* 
^<  iiister  of  Fogo«  being  possessed  of  a  promis- 
^  sory  Qote  of  the  Bank  of  Scotland  for  L.800, 
*^  did  indorse  the  said  jvomisoory  note  in  pre- 
sence of  oae  Thomas  Younger,  a  residentei' 
in  Fogo,  and  deliver  the  same  to  one  Janet 
*^  Murray,  his  servant,  as  a  reward  for  her  ser- 
vices ;  and  whether  she  did  place  the  said 
note  in  the  hands  of  the  said  Thomas  Young- 
'*  er,  to  be  kept  by  him  for  her  ?  Or  whether 
**  the  said  John  Tod  did  place,  or  cause  to  be 
placed,   in  the  hands  of  the  said  Thomas 
Younger,  to  be  kept  by  him  for  the  use  and 
'*  benefit  of  the  aaid  Janet  Murray,  with  diitec- 
'*  tioiis  that  the  said  note  idiould  be  delivered 
'<  to  the  said  Janet  Murray  after  the  deaith  of 
**  the  said  John  Tod,  as  a  reward  for  the  ser^ 
**  vices  of  the  said  Janet  Murray  ? 

'*  Whether  the  said  John  Tod,  being  pos- 
^'  sessed  of  another  promissory  note  of  the 
«'  Bai^  of  Scotland  for  L.  SOO,  did  indorse  the 
<'  same,  and,  before  his  death,  place,  or  cause 
*^  the  same  to  be  placed,  in  the  hands  of  the 
'<  said  Thomas  Younger,  to  be  kept  by  him  for 
**  the  use  and  benefit  of  Andrew,  William,  and 
'*  John  Mather,  residing  at  Eyehaugh^  with 


V. 

Toft,  See* 
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Tod,  &c. 


MoEKAT^  &c.    «  directions  that  the  said  note  should  be  .de- 

*^  livered  to  them  after  the  said  John  Tod's 

'^  death  ?  And  whether  any  or  what  reasons 

**  were  assigned  by  him  for  so  doing  ? — And* 

<<  Whether  the  said  John  T6d  did  get  back 

**  one  or  both  of  the .  said  promissory  notes 

'^  from  the 'Said  Thomas  Younger,  ami  again 

**  deliver  one  or  both  of  them  to  the  said  Tho- 

*^  mas  Younger  ;  and  whether,  when  he  sode- 

<<  livered  one  or  both  of  them  a  second  time^ 

he  gave  any,  and  what  directions  to  the  said 

Thomas  Yoiix^er,  or  any  other  person,  .con- 

^^  corning  the  said  note  or  notes?*'  * 


« 


u, 


A  special  ter* 
diet  does  not 
state  the  evi- 
dence on  which 
it  proceeds. 


•Whenth^  first  witness  was  called^  . 

derJkf  for  the  defenders^  stated,^!  do  not 
mean  to  x)bje6t  to  him  ;  but  as  a  speciai  verdict 
is  expected,  it  ought  also  to  state  the  evidence 
on  which,  it  proceeds,  whether  written  or  parol, 
and  if  the  latter,  the  number  of  the  witnesses 
&c. 

Lord  Chief  Commissiok£R.^-«As  this  has 
been  broached  by  counsel^  it  may  be  as  well  to 
state-  the  manner  in  which  this  case  may  be  dis- 
posed of* 


•  The  interlocutor  approving  of  the  issues  also  **  Finds,  that^ 
**  in  (he  t^ial  of  the  said  issues,  Jtiiet  Hl^urrty,  Andrew,  WIIKan^ 
**  and  John  Mather,  roust  appear  as  pursuers." 

11 
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From  the  nature  of  the  case  a  special  verdict  Mu»aAr,  ac 
must  be  returned ;  such  a  special  verdict  as  was      Too,  &c 
letumed  in  a  great  case  lately  tried  in  this  j^^^^^ 
Court.     The  facts  may  be  found  either  by   Trurtewof 
proof  or  agreement  of  prties.    In  the  neigh-  ^^^u"^ 
bouring  country,  where  trial  by  Jury  has  been 
long  established,  it  is  seldom  that  a  special  ver- 
dict proceeds  on  proof  taken  at  the  bar ;  it  is 
commonly  matter  of  agreement ;  but  perh^ 
that  is  more  than  can  be  expected  in  this  new 
and  experimental  institution.    If  the  verdict  is 
to  be  drawn  from  proof,  it  is  impossible  to  go 
into  Mr  Clerk's  idea ;  it  would  be  putting  the 
evidence  on  record,  aiid  not  the  result  of  the 
proof,  which  is  the  way  to  form  a  special  ver- 
dict. 

If  the  party  be  dissatisfied  with  the  verdict,  he 
may  apply  for  a  new  trial,  and  the  Judges' 
notes  will  show  the  nature  of  the  evidence,  the 
number  of  witnesses,  what  evidence  was  re-  • 
ceived,  what  rejected. 

The  witness  was  called,  and  asked  if  the  late  Competent  to 

Mr  Tod  lived  on  good  terms  with  his  rela-  iwed'on  good'* 

tions ;  to  which  it  was  objected.  That  this  was  I^™'^^*^^^' 

not  in  the  issue.  «how  the  pro- 

-r  r^  M^  T    •  bability  of  his 

Lord  Chief  Commissioner. — It  is  compe*  not  intending 

p  to  leave  them 

his  property. 
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MuiutAV,  &t.  tent ;  it  ifl  to  show  tlie  probabHily  of  the  truth 
T<.^'&c.      of  the  testimony  giien. 

The  witness  was  then  asked  as  to  the  state 
of  Mr  Tod's  mind. 

Lord  Chief  CoMMissioN£R«-^His  facukiea 
are  not  impeaclied. 

A  question  was  then  put  in  order  to  support 
the  character  of  Younger,  (mentioned  in  the 
issue,)  a  witness  afterwards  called. 

Lord  Chief  CoMMissiONEB.-^It  is  not 
competent  to  put  this  general  que^ion.  You 
may  ask  as  to  his  occupation  and  employment, 
but  the  question  proposed  goes  to  support  his 
general  character ;  and  if  you  are  entitled  to 
support  it  the  other  paity  may  impeach  it« 
which  is  incompetent  by  the  law  of  Scotland. 


locoifapetent 
to  support  the 
character  of  t 
ipntness  by 
proof. 


A  minute,  which  had  been  made  up  at  open* 
ing  the  repositories  of  the  late  Mr  Tod,  was 
shown  to  the  witness,  and  the  Court  albwed  it 
to  be  read  as  it  was  stated  to  be  necessary,  for 
understanding  the  future  testimony. 

The  witnesses  swore  that  the  late  Mr  Tod 
was  a  man  about  70  or  71  years  of  age. 

Lord  Chief  CoMMissioN£R.--*This  is  only 
evidence  that  he  was  advanced  in  life,  not 
proof  of  his  age,  if  anything  is  to  be  rested 
upon  it* 
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Younger  swore  that  Mr  Tod  indorsed  and    MvftRAY»ftc» 
gave  the  bills  ta  Janet  Murray,  and  desired  her      Tob^'&c 
to  deposit  them  with  the  witness,  and  that  he  got      ^-^t'^^ 
them  back  from  the  witness,  but  returned  them, 
sayii^,  let  all  things  be  as  they  were.   The  wit- 
ness also  swore  that  Dr  Murray  had  attended 
Mr  Tod  in  his  last  illness,  but  that  he  had  since 
gone  to  India ;— was  told  by  his  relations  Uiat 
he  was  gone  to  Berwick  on  his  way  to  India, 
and  when  the  witness  carried  a  parcel  for  him 
to  Berwick,  he  was  there  informed  that  he  had 
sailed.     Witness  was  asked  whether  he  consi- 
dered  himself  custodier  for  Janet  Murray,  or 
for  Mr  Tod  ? 

Lord  Chief  Commissioner.— -That  is  a 
question  of  law,  not  of  hct. 

Janet  Muj ray  was  called  as  a  witness.  Circunntaaoit  in 

which  one  pur* 

Jeffirey,  for  the  defender, — We  must  object,   tuer  wai  held 
It  IS  only  in  the  question  with  the  Mathers  lenM^towS 
that  they  can  possibly  think  of  calling  her,  and   another. 
even  there  she  is  inadmissible.   She  is  the  lead- 
ing pursuer ;  the  transaction  is  one  \  there  is 
one  issue,  and  it  is  sent  to  one  Jury.     From 
tbe  manner  of  conducting  the  case  it  is  impos- 
sible she  could  give  evidence  in  their  case  with- 
out, at  the  same  time,  giving  evidence  in  her 
own. 
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V. 

Tod,  &C. 


Cockbum,  for  the  pursuer, — As  they  object 
we  do  not  insist  on  calling  her. 

Lord  Chief  Commissioner. — Though  the 
party  declines  calling  her,  it  is  proper  to  state 
that  the  Court  do  not  consider  her  inadmissible 
in  the  question  with  the  Mathers. 

Clerk,  for  the  defenders,  stated  an  objection 
to  some  questions  after  they  were  answered. 

Lord  Chief  Commissioner. — Unless  you 
object  the  Court  will  not  interfere;  a  great 
deal  of  evidence  is  rendered  good  by  no  objec* 
tion  being  taken  to  it. 


Cockbum,  in  his  opening  speech,  stated,— » 
The  Jury  are  not  to  decide  the  cause,  and  may 
therefore  free  their  minds  from  any  argument 
in  law  that  may  be  stated.  Their  duty  is  to 
find  the  facts,  and  the  Court  will  apply  the  law. 


Mitchdl  V. 
Wright,  sift 
Nov.  i7a9^i 
FacCoL 
Die.  L  377* 
M.  S089. 


Clerk  contended, — The  pursuers  have  not 
proved  an  absolute  gift.  A  legacy  or  mortis 
causa  donation  is  revocable,  and  cannot  be  con- 
stituted by  bill. 

By  the  law  of  Scotland,  (to  which  the  Jury 
are  sworn  to  adhere,)  two  witnesses  are  neces* 
sary,  and  here  there  is  only  one.  A  gift  even 
of  a  sum  of  money  which  has  no  ear  mark,  can 
only  be  proved  by  the  oath  of  the  defender. 
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as  was  expressly  found  by  the  Court  of  Session    Mvxxayi&c. 
in  one  case.   A  ease,  decided  a  few  years  after,       Tod^&c. 
IS  not  merely  similar  to  the  present,  but  is  this  ^^^"T^ 
very  case.  CiWer,  15th 

This  statement  is  necessary,  in  order  that  jxcu  m.  im. 
the  facts  may  be  brought  out  so  as  the  law  may  ^  *^^* 
apply  to  them.  It  is  not  conceivable  that  Mr 
Tod  intended  to  give  away  these  bills,  though 
certified  by  a  hundred  witnesses ;  and  it  is  dear 
that  he  and  all  concerned  believed  the  proper^ 
ty  of  them  to  remain  in  his  person. 

The  defenders  called  no  witnesses. 

Lord  Chief  Commissioner. — The  first 
matter  for  consideration  is  the  character  in 
which  we  are  here ;  we  are  not  ultimately  to 
decide  the  rights  of  the  parties,  but  to  have 
facts  found  on  which  the  Court  of  Session  may 
decide. 

The  verdict  must  be  derived  from  a .  pure 
consideration  of  the  facts,  without  reference  to 
the  law,  therefore,  our  object  must  be  to  frame  a 
verdict  in  such  a  manner  that  the  Court  of  Ses« 
aion  may  apply  the  law. 

It  is  clearly  implied  in  the  terms  of  the  is- 
sues, that  the  Court  consider  it  material  to 
liave  it  ascertained  whether  this  was  an  abso* 
lute  gift,  or  only  to  take  effect  afier  death ; 
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Mu&aATy&c  tbe  distinotiwiy  therefore,  taken  by  Mr  Cleik 
Tod,  ke.      is  a  matter  for  your  consideration. 

Two  witnesses  are  necessary  by  the  law  of 

Scotland ;  but  one  witness,  if  supported   by 

faete  and  circumstances^  is  sufficient.     In  this 

case  there  is  only  one  witness  to  the  facts  that 

took  place  when  the  documents  were  deKTer- 

ed  i   but,— the  minute  made  up  at  opening 

tbe  repositories,  when  most  of  those  interested 

were  present,-— the  intention  of  Mr  Tod  to 

provide  for  bis  servant,  and  his  consultations 

about  the  best  method  of  doing  so,  which  are 

proved  by  other  witnesses, — his  duty  to  provide 

for  an  old  servant,  and  his  intention  to  do  some- 

tjbing  for  a  family  in  Northumberland, — ^we 

consider  as  &cts  and  cmrumstances  rendering 

it  proper  for  us  to  submit  this  testimony' to 

your  consideration. 

I  have  no  observations  to  make  on  the  con« 
dition  in  life  of  the  principal  witness.  You 
have  seen  him,  (which  is  one  peculiar  excel- 
lence of  this  mode  of  trial,)  and  can  judge 
if  his  evidence  does  not  seem  consistent  with 
truth. 

It  is  not  contradicted  that  Dr  Murray  has 
left  this  country,  and  his  absence  is  proved  by 
good  legal  evidence.  The  witness  was  told  by 
his  family  that  he  had  gone  to  the  East  Indies ; 
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and  whett  tlie  i^tness  carried  a  parari  f&t  bun  MvRMy^M* 
to  Berwick,  he  was  informad  that  he  bad  sailed      Touted, 
for  London. 

Mr  Tod  having  taken  back  the  hills  i»  an 
important  faet  in  judging  to  whom  thej  he* 
kmged  ;  but  you  must  consider  whether  this 
was  ddtie  with  the  intention  of  showing  his 
power  ovel*  th^m,  or  with  a  view  of  making  the 
pufsuers  more  secure. 

If  you  believe  Younger,  (and  I  see  ifo 
ground  to  discredit  him,)  you  will  find  the  first 
pirt  of  the  first  issue  proved  ;  but  I  do  not  con- 
aider  the  s^ond  issue  so  clearly  prored,  though 
the  difference  in  the  language  sworn  to  by  the 
witness  was  natural  in  speaking  to  Murray  who 
was  presenti  and  qfti^e  Mathers  who  wefe  ab^ 
sent. 

Verdict,—"  That,  in  respect  of  the  matters 
"  of  the  said  issues  proven  before  them,  they 
'*  find  as  to  the  first  issue,  that  the  Reverend 
"  John  Tod,  minister  of  Fogo,  being  possessed 
"  of  a  promissory  note  of  the  Bank  of  Scotland 
'<  for  L.  800,  did  indorse  the  said  note  in  pre- 
"  sence  of  Thomas  Younger,  residenter  in 
"  Fogo,  and  deliver  the  same  to  the  said  Janet 
"  Murray,  the  pursuer,  his  servant,  as  a  reward 
"  for  her  services,  and  that  she  did  place  the 
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MoRRAY,&c    «  said  note  in  the  hands  of  the  said  Thomas 
Tod/&c.       '^  Younger,  to  be  kept  by  him  for  her.     As  to 
**  the  second  issue,  That  the  said  John  Tod 
«  being  possessed  of  another  promissory  note 
**  for  L.  900,  did  indorse  the  same,  and  before 
his  death  place,  or  cause  the  same  to  be 
placed,  in  the  hands  of  the  said  Thomas 
Younger,  to  be  kept  by  him  for  the  use  and 
^<  benefit  of  Andrew,  William,  and  John  Ma- 
^  ther,  residing  at  £lyhaugh,  pursuers,  with 
«<  directions  that  the  said  note  should  be  de- 
^  livered  to  them  as  a  mark  of  gratitude  for 
<^  past  favours.     As  to  the  third  issue.  That 
«*  the  said  John  Tod  did  get  back  both  of  the 
^  said  promissory  notes  from  the  said  Thomas 
«<  Younger,  and  again  deliyer  both  of  them  to 
'*  the  said  Thomas  Younger,  directing  that  all 
**  should  remain  as  it  had  been/* 

Saird  and  Cockburn,  for  the  Pursuers. 

Clerk,  Jeffrey  J  and  Clephane,  for  the  Defenders. 

(Agents,  Robert  Strachen^  and  Renton  and  Grants  w.  s.) 
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Whyte  and  Mandatory  v.  Clark  and  Others,      'in^nh  sa 

1  HIS  was  a  reduction  brought  by  Mr  Whyte,  J"^"'  ^ 

the  nephew  and  heir-at-law  of  James  Duthie,  neMei  hawing 

for  setting  aside  certain  gratuitous  deeds  which  con^md  a 

he  had  granted  to  the  brother  and  sister  of  the  Jf^^jSmK** 

pursuer,  and  a  sale  of  part  of  his  heritable  pro-  hw  own  aifir^ 

perty  to  Mr  Kinloch.     The  grounds  of  reduc-  rappNDited  tiMir 

tion  were,  that  Duthie  was  an  idiot  and  imbe-  tScSatf^fiEctoST" 

cile,  and  that  the  gratuitous  deeds  had  been  im-  ^^^  tlut  te 

'  ^  was  not  to  M 

petrated  throuirh  fraud  and  circumvention.         contkiefed  an 

^  fatuous  aad 
ISSUE.  bcapaWe  of 

undemandiog 

"  Whether  the  deceased  James  Duthie  was  *«>«»«"»'' 

though  other 

*'  an  idiot  from  his  infancy,  or,  at  least,  at  the  witneswtiworo 
''  beginning  of  the  year  1801,  was  fatuous,  and  udered^in^" 
'*  incapable  of  understanding  business,  and  con- 
'*  tinned  in  that  situation  until  his  death  ?'' 


Duthie,  from  his  infancy,  was  a  man  of  weak 
mind.  When  he  came  to  Edinburgh  he  lived 
ivith  his  sister,   Mrs  Whyte,  but  spent  the 
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lUit.9»j 


Whyte,  &c. 

CLARKt  &C. 


greater  part  of  his  time  in  the  kitchen,  and  ap« 
peared  to  have  been  much  neglected. 

He  afterwards  lived  with  his  niece,  Mrs 
Clark,  the  defender,  who  treated  him  with 
much  kindness  and  attention,  and  his  conduct 
during  this  period  was  very  diflPerent  from  what 
it  had  formerly  been. 

A  number  of  witnesses  were  examined  on 
both  sides ;  many  of  those  for  the  pursuer  con- 
sidered him  an  idiot  and  incapable  of  managitig 
his  own  affairs,  but  they  grounded  their  opinion 
principally  on  observations  made  during  his  re- 
sidence with  his  sister.  The  witnesses  for  the 
defenders,  on  the  other  hand,  considered  him 
capable  of  managing  his  affairs,  and  stated  the 
facts  on  which  they  grounded  their  opinions. 


After  t  case  » 
called  on  for 
trial>  a  commit- 
81011  to  ex- 
amine a  wit- 
nen  will  only 
be  granted  m 
consent. 
Act  Sed.  9th 
Dec.  18159 
§  Ita&dSS. 


When  the  case  was  called  on  for  trial,  a  mo- 
tion was  made  for  a  commission  to  examine  a 
witness  confined  to  bed,  or  that  the  Jury  might 
be  allowed  to  hear  the  witness  examined  in  his 
own  house.  On  reference  to  the  act  of  sede- 
runt,  it  ^as  decided  that  the  motion  ought  to 
hav^  been  to  put  off  the  trial,  and  that  a  com- 
mission could  only  be  granted  by  consent  of  the 
tclefender ;  which  not  being  obtained,  the  coun- 
sel for  the  pursuer  consented  to  go  to  trial 
irithout  the  witness. 
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WitMn  the  time  limited  by  act  of  sedertnt^  Whyti,  &e» 
there  had  been  senred  on  the  defender  an  ad^  ClarkJ  &c 
dibional  list  of  eievien  witnesses,     fiefore  pro-    .  "^f^y^^ 

r  A  witnen  not 

ceeding  to  trial,  it  was  proposed  that  the  pur*  contained  in 

sue?  should  be  allowed  to  examine  them,  though  on  the  opposite 

regularnotice  had  not  been  given.   The  Court  £^eted°''' 

would  not  determine  on  this  motion  till  they  without  cause 

.        shown. 

heard  the  evidence  of  some  of  the  other  wit- 
nesses, and  were  fully  aware  g(  the  situation  in 
which  these  witnesses  stood.  The  Lord  Chief 
Commissioner,  however,  remarked  in  general » 
that  agents  ought  not  to  try  how  many  wit- 
messes  they  can  cite,  but  with  how  few  they  can 
prove  their  case  ;  and  that  the  number  cited 
in  the  other  cases  was  remarkable  compared 
with  the  number  examined,  though  allowance 
was  to  be  made  for  the  anxiety  natural,  espe- 
cially in  a  new  institution. 

After  the  examination  of  several  wit- 
nesses, it  was  proposed  to  call  one  in  the  ad- 
ditional list;  and  to  induce  the  Court  to  receive 
him,  it  was  stated,  that  he  was  a  material  wit- 
ness; that  his  examination  would  save  calling 
a  numb^  irf*  others ;  that  the  pursuer  was  ill 
in  London;  and  that  his  agent  was  in  the 
country,  taking  the  proof  on  commission  at  the 
time  this  witness  was  discovered,  and  did  not 
tetum  till  it  was  too  late  to  give  regular  notice* 
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Whttb,&c.        Lord  Chief  CoMMissioNia.— This  is  a 
Clark,  &c     matter  of  discretion,  but  it  is  not  to  be  used 

in  an  arbitrary  manner,  but  acceding  to  rale, 
and  from  that  rule  we  cannot  swerve  from  any 
consideration  of  fatigue.  This  regulation  does 
not  take  its  rise  from  any  analogy  with  the 
practice  in  England.  There,  except  in  cases 
\  of  high  treason,  there  is  no  notice  of  the  wit- 
nesses, except  what  is  got  from  the  nature  d 
the  case ;  but  it  was  thought  proper  to  adopt 
the  rule  as  more  consonant  to  the  ordinary 
administration  of  law  here.  At  first,  the  rule 
was  absolute,  that  only  the  witnesses  in  the  list 
could  be  examined,  but  this  addition  was  made 
in  the  amended  Act  of  Sederunt. 

This  is  the  first  time  that  we  have  he&i 
called  upon  to  exercise  this  discretion,  and  we 
must  take  care  on  the  one  hand,  that  the  party 
may  not,  by  surprise,  be  deprived  of  a  material 
witness,  and  on  the  other,  that  he  may  not  be 
allowed  to  bring  forward  a  witness  of  whom 
he  ought  to  have  given  notice. 

The  question  is,  whether  there  is  such  sur- 
prise as  entitles  us  to  deviate  from  the  general 
rule  ?  We  cannot  listen  to  the  absence  of  the 
party,  it  is  to  the  agent  only  that  we  look. 
I  am  as  ready  as  any  man  to  testify  the  respee* 
tability,  industry,  and  ability  of  the  agent  in 
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this  case,  but  I  cannot  allow  this  to  influence    Whytb,  &c 
my  opinion.  Clark,  &c 

It  is  long  since  the  condescendence  in  this  ^^'^v^^^ 
case  was  given  in,  at  which  time,  the  general 
nature  of  the  evidence  ought  to  have  been 
known.  It  is  also  a  considerable  time  since 
the  issue  was  framed.  This  witness  resides  in 
the  neighbourhood;  thb  is  a  case  of  over* 
sight,  not  of  surprise. 

Lord  Gillies. — I  entirely  concur.  We 
must  hold  to  the  general  rule.  Mr  Clerk 
admits  that  there  is  not  specialty  in  this  case. 

A  witness  being  asked  if  a  man  was  bank-   It  ii  not  com- 
mpt    before    his    death,     the    Lord    Chief  Knknipr^^ 
Commissioner  observed, — This  is  irregular,  if  P*^  evidence, 
you  mean  to  prove  the  bankruptcy. 

When  the  pursuer's  proof  was  closed,  Mr  Two  defenden 

Clerk  stated, — The  two   defenders  are  not  ^addr^the 

entitled  to  address  the  Jury  by  separate  coun-  ^j7couiijIei*" 

sel — ^if  the  Clerk  of  the  Jury  Court— if  Lord  unie«i  injuatice 

Gillies,  or  the  Division  of  the  Court  of  Session,  by  allowing 

had  supposed  this  possible,  they  would  have  ®"^y®"*- 
framed  separate  issues. 

Lord  GiLLiEs.-^There  is  a  manifest  dis- 
tinction between  the  situation  of  these  parties 
here,  and  their  situation  in  the  Court  of  Ses- 
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WHVT..&C.  gion.  There  they  maiatain  various  pleaa. 
Clakk»  &c     Here  there  is  only  one  point. 

In  the  other  Court,  the  only  case  which  ap- 
pears to  me  anal(^us  to  the  present*  is  that 
of  a  hearing  in  presence.  In  the  case  of  the 
Dake  of  Roxbui^h,  the  Court  ordered  the 
parties  maintaining  the  same  plea  on  the 
matter  to  be  made  the  subject  of  argument,  to 
be  heard  by  the  same  counsel,  though  the  in- 
terest of  the  parties  difieFed  materially  on  the 
other  branches  of  the  same  case.  How  far 
under  the  rules  and  regulations  we  are  entitled 
to  prevent  both  counsel  from  being  heard,  is 
more  doabtful ;  but,  on  the  whofe,  I  think  we 
ought  to  follow  the  practice  of  the  other 
Court. 

Lord  Chief  Commissione]|.--*-I  was  anxious 
to  hear  how  this  would  have  been  regulated 
in  the  Court  of  Session.  I  caa  conceive  cases 
where  more  than  one  party  is-  entitled  to  be 
heard,  e.  g.  in  an  aetioa  for  assault  against  two» 
defenders,  if  one  pleads  justification  and  the 
other  does  not. 

The  rules  and  regulations  do  not  appear  to 
me  to  apply  to  this  case.  Unless  the  rights 
of  justice  call  upon  us  we*  should  be  cautious 
in  allowing  it. 

It  must  be  as  clear  as  day,  that  the  coxiimt 
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cvi- 


of  the  oase  on  tke  part  of  Mn  Clark  will  do    Whyti,  &a. 
injustice  to  the  other  defender,  to  induce  us  t9     Clam,  kc. 
hear  hia  counsel  (  but  I  sm  not  of  opinion     ^<^^/'^^ 
that,  at  ^sent,  we  should  decide  absolutely 
that  he  is  not  to  speak.     It  is  the  interest  of 
the  Court  to  cut  off  speeches,  but  justice  has  a 
paramount  claim. 

Moncre^  in  his  opening  speech,  was  ^^  A  eoomei,  m 

ceeding  to  read  certain  letters  from  the  late  ^se"  ^gbt  not 

Mrs  Whytc,  (Duthie's  sister,)  and  from  the  l^b^a^J^^ 

defender  Mrs  Clark,  when  he  was  interrupted  '***^  *^.  ^**^ 

.  .  ^  of  any  docu- 

by  a  que^ion  from  the  opposite  counsel,  ment  which  be 
wheth^  it  was  possible  to  mal^e  these  evidence?  toma^e  ^  ^ 
Mr  Cleik  e<mtended,  that  they  were  clearly  ^^^®' 
relevant)  and  that  Mr  Moneveiff  was  entitled 
to  state  every  word  of  thm  from  copies,  but 
he  would  not  read  them  till  they  were  proved. 
Lord  Chief  CoMMi8SiON£R.-^If  this  is  not 
made  evidence,  it  cannot  be  iiud  before  the 
Jury.  The  rule  is,  that  a  counsel,  in  an  open- 
ing speeeh,  ought  not  to  state  or  read  any  thing 
which  he  does  not  intend  to  make  evidence, 
but  the  Court  will  not  stop  short  and  inquire 
into  the  relevancy  of  the  statements.  The 
counsel  must  state  that  he  considers  it  rele- 
vant, and  that  he  intends  to  make  it  evi- 
dence. It  must  come  before  the  Court  with 
all  its  dfcmnstances  $  as  what  does  not  ap« 
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.Whttb»  &c« 


It  is  incompe- 
tent to  re»l 
letters  from  a . 
person  who,  if 
aliTe,  could  not 
have  been  a 
witness  in  tlie 
cause. 


pe«  evidence  now,  may  be  so  fram  other  &cte 
proved. 

Jeffrey  stated,  That  he  did  not  object  to 
the  relevancy  of  the  contents  of  the  letters, 
but  to  the  letters  themselves. 

After  being  proved,  they  were  tendered  in 
evidence,  and  the  objection  was  again  stated, 
that  they  were  not  evidence,  being  from  a  per- 
son who  could  not  have  been  a  witness. 

Lord  Chief  Commissioner. — There  is  no 
doubt  that  Mrs  Clark's  letters  are  here ;  but 
I  have  considerable  doubts  if  we  can,  without 
consent,  admit  those  of  Mrs  Whyte.  This  is 
not  a  domestic  question ;  there  is  no  penuria 
tesiium*  She  does  not  fall  under  any  of  the 
exceptions  which  could  have  entitled  us  to  re- 
ceive her  as  a  witness,  and  much  less  can  we 
take  her  letters. 

After  some  farther  discussion,  Mr  Cleiic  did 
not  insist  on  reading  them. 


Cockbum,  in  his  speech  for  the  defen- 
ders, stated.  That  certain  actions  bad  been 
brought  against  Duthie,  by  the  pursuer  and 
others;  to  which  it  was  objected,  that  these 
actions  were  no  part  of  the  present  case.  But 
the  objection  was  repelled,  as  the.  statement 
was  made  to  show  the  opinion  entertained  of 
this  person  by  the  pursuers  in  these  actions. 
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The  first  witness  for  the  defender,  having  Wbttb,  &c 

stated  that  he  wrote  to  the  pursuer  on  the  Clahk^ac. 

subject  of  one  of  these  processes,  but  that  he  A^tritneii*^ 

in>t  no  answer,  was  called  upon  to  read  from  J^^^i^s  ^^^ 

he  believes  z 

his  letter-book  the  copy  of  the  letter.  letter  wu  put 

Clerk. — This  is  not  evidence;  it  was  not  offi«wit^Wi 

produfsed  in  terms  of  the  Act  of  Sederunt.  ^^^peadT* 

In  the  case  of  the  Trustees  of  the  Kinghom  copy  of  it  from 

^  .     11         1  .  1  1        hit  letter-book. 

ferry,  we  were  not  allowed  to  read  a  regular 
extract,  although  produced  by  a  witness. 

Lord  Chief  Commissionrr.-— It  was  com- 
petent to  prove  that  the  witness  wrote  a  letter, 
but  the  letter  is  the  only  evidence  of  its  con*- 
tents.  There  is  also  prima  facie  evidence 
that  it  was  sent,  the  witness  having  stated  his 
belief  that  it  was  sent  to  the  post-office  with 
the  other  letters  of  that  day.  In  the  case  of 
the  Kinghorn  ferry,  the  objection  was,  that  the 
witness  did  not  produce  the  original  book,  and 
that  the  extract  was  not  produced  eight  days 
before.  In  this  case,  the  Act  of  Sederunt  has 
been  complied  with,  as  a  copy  of  this  letter 
was  lodged,  which  was  perhaps  more  than  was 
necessary.         • 

Mr  Robertson,  from  the  Register  Office,  was  JJJf^^'"^ 
called  on  to  produce  several  vnritings,  one  of  to  be  produced 

.in  evidencey  it 

them  the  register  of  seisins  for  a  particular  u  not  neces- 

sary  to  lodge 
**  it  before  the 

triaL 
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year.  To  the  production  of  this  it  was  ob- 
jectedy  that  only  two  days  notice  bad  been 
given  of  this  production. 

Lord  Chief  Commissioner. — ^This  is  an 
original  record,  and  cannot  err.  If  a  paper  be 
doubtful,  or  if  it  be  in  the  custody  of  the  party, 
it  ought  to  be  produced.  If  in  the  case  of  the 
Kinghom  ferry  we  had  refused  the  original, 
it  would  be  similar  to  the  present. 

Lord  Gillies. — ^The  Act  of  Sederunt  does 
not  apply  jto  a  record.  If  the  party  had  pro- 
duced an  extract,  it  must  have  been  lodged 
eight  days  ago. 


StattmentB  in 
the  proceed- 
ingt  in  the 
Court  of  Ses- 
sion are  not 
evidence  to 
the  Jury. 


Mr  Jefl^y  gave  in  evidence  the  answers  for 
the  pursuers  to  the  condescendence  for  the  de- 
fenders,  in  whicK  it  was  stated  that  he  would 
prove  by  a  witness  therein  named,  that  he  (the 
pursuer)  disapproved  of  the  sale  of  the  property 
by  Duthie  to  Mr  Kinloch.  He  then  called 
the  witness,  who  proved  that  the  pursuer  was 
present,  but  did  not  object  to  the  sale. 

After  the  passage  was  read  and  the  witness 
exaipined,  it  was  objected  for  the  pursuer  that 
it  was  not  evidence. 

Lord  Chief  Commissioner. — I  thought  this 
was  acquiesced  in  as  no  objection  was  stated. 
This  question  was  first  agitated  in  Lord  Fife^s 
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case.    The  proceedings  in  the  Court  of  Session    Wbytb,  &c.  • 
can  only  be  received  here  as  statements  by  the     claiuc,  itc. 
party,  but  not  as  proof  of  facts ;  they  often      ^'^^''''^^ 
contain  ailment  and  what  is  not  fact.  * 

Our  decision  would  have  been  that  this  ought 
not  to  be  read,  but  the  parol  evidence  is  as 
good  without  it. 

Lord  Gillies. — It  is  peculiarly  improper 
in  this  case.    I  entirely  concur  in  this  opinion. 

Jeffrey. — I  hope  the  Court  will  allow  a  fuller 
discussion  of  this  point  in  some  future  case,  be- 
fore fixing  it  as  a  general  rule. 

Lord  Chief  Commissioner. — It  has  been 
much  agitated  in  our  consultation. 

The  Lord  Chief  Commissioner  having  sug-  A  wttnets  who 
gested  that  it  would  be  necessary  to  prove   aminedand* 
Duthie's  handwriting  before  receipts  by  him   llSSilS?'*' 
were  given  in  evidence,  it  was  proposed  to  call   ^""»  "**y  ^ 
back  a  witness  formerly  examined ;  but  it  be-  aunined  to 
ing  objected  that  he  had,  since  his  examination,  ^.^  ^  ^^  * 
remained  in  Court,  the  defenders  called  a  dif- 
ferent witness.     Thr  Lord   Chief  Commis-  , 
sioner,  however,  observed.  This  objection  only 
applies  to  a  witness  called  to  prove  a  fact.     I 
see  no  objection  to  his  proving  the  handwriting. 

Moncreiffl  in  his  opening  speech^  stated,-— 
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Whytb,  &c.    The  question  is,  whether  Duthie  was  so  defi- 
Clark,  Sic     cient  in  judgment  as  to  render  him  incapable 

of  disposing  of  his  property. /"^  We  shall  prove 
him  so  by  the  opinion  of  those  who  knew  him 
best,  and  also  by  proof  of  hia  mode  of  life. 

Cockburn  contended, — The  pursuer  is  bound 
to  prove  a  total  extinction  of  mind ;  he  has 
only  proved  that  Duthie  was  a  stupid  man,  and 
the  Jury  must  be  cautious  of  taking  the  feeling 
produced  by  a  frequent  repetition  of  the  same 
story  for  a  deliberate  judgment  founded  on  con- 
viction* Mr  Erskinei^  p.  158,  defines  what  in 
law  is  fatuity.  The  question  is  not  whether 
this  was  a  clever  man,  but  whether  he  was  ca- 
pable of  managing  his  own  affidrs  :  The  defen- 
der will  prove  him  to  have  been  so. 

ff 

Clerk^  in  reply,  said, — The  evidence  is  so 
opposite,  that  it  almost  induces  a  belief  that 
the  witnesses  spoke  of  different  individuals  ; 
but  none  of  the  facts  proved  by  the  pursuer 
have  been  disproved  on  the  other  side. 

It  is  not  possible  to  prove  a  total  want  of 
mind  in  any  case,  and  we  have  proved  this  man 
incapable  of  business  for  sixty  years,  which  is  aU 
that  is  necessary.  The  passage  read  from  Mr 
Erskine  is  not  his  own  opinion,  b^t  that  of 
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some  doctors.  The  words  of  the  brief  of  idiot-  Whyti,  &e. 
ry  show  that  it  is  only  necessary  to  prove  the  clark,  &c 
person  not  of  a  disposing  mind.  We  have  prov- 
ed facts  by  those  who  observed  them  ;  and  one 
witness  swearing  to  a  fact  which  he  observed  is 
worth  a  hundred  who  did  not  observe  the  fact. 
The  question  is  not  whether  his  was  the 
worst  species  of  madness  or  the  next  to  it,  but 
whether  he  was  an  idiot;  and  the  witnesses 
swear  that  he  was. 

Lord  ChiIbf  Commissioner,— The  question 
here  relates  to  two  periods,  and  the  year  1 801 
is  particularized,  as  that  is  the  date  of  the  deed 
under  reduction.  This  is  not  a  question  whe- 
ther this  man  was  easily  imposed  upon,  but  whe- 
ther he  was  fatuous,  fool,  idiot ;  and  to  show 
what  the  Court  meant  by  sending  this  issue,  I 
cannot  do  better  than  read  the  passage  from 
Mr  Erskine.* 

In  this  case  there  is  a  contrariety  of  evidence. 


*  <<  Of  the  fint  cUti  are  fatuous  penons,  called  also  idioU  in 
**  our  law,  who  are  entirely  deprived  of  the  faculty  of  reatou, 
^  and  have  an  uniform  stupidity  and  inattention  in  their  manner, 
<*  and  childishness  in  their  speech,  which  generally  distinguishes 
•*  them  from  other  men ;  and  t^ie  distemper  of  mind  is  cooimoii- 
'<  \f  ir^m  the  birth  and  inciirable/''-^£nk«  I^f .  48. 
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Whtte,  &c.  The  counsel  for  the  pursuer  sayis  there  is  no 
Clark»  &c.  contradiction,  yet  it  tends  to  contrary  conclu- 
sions ;  and  it  is  for  you  to  decide  which  carries 
conviction.  Several  witnesses  for  the  pursuer 
proved,  in  terms  of  the  issue,  that  Duthie  was 
an  idiot,  but  a  greater  number  for  the  defen- 
der proved  that  he  was  not.  The  pursuer 
raised  a  strong  presumption  that  he  could  not 
read  or  write,  but  it  is  proved  beyond  doubt 
that  he  could  do  both.  There  is  also  a  contra- 
diction as  to  his  capacity  for  business,  know- 
ledge of  plants,  &c. 

We  must  consider  well  how  these  contradic- 
tions are  to  be  reconciled.  The  witness  ex- 
amined for  the  pursuer  on  commission,  and 
who  knew  Duthie  at  a  very  early  period,  de- 
scribes him  as  *^  airyish,"  and  some  of  the 
other  witnesses  state  facts  which  indicate  some 
mind. 

At  first  when  he  came  to  Edinburgh,  he  ap^ 
pears  to  have  been  allowed  to  go  about  the 
streets,  and  was  not  only  n^lected  but  ill 
treated.  Afterwards,  when  living  with  his  niece, 
she  appeals  to  have  been  attentive  to  him ;  her 
letters  prove  that  she  did  not  consider  him  de- 
prived of  mind  ;  they  are  affectionate  and  even 
dutifuL  It  is  most  important  if  this  can  fur- 
nish a  clue  to  explain  the  contrariety  of  evi- 
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dence ;  and  you  must  consider  whether  this  Whttb,  && 
diffeiience  of  treatment  is  not  sufficient  to  ac-  Clarm,  &c 
count  for  it.  In  the  one  situation  he  is  dress^ 
ed  in  old  clothes,  and  subjected  to  contumely, 
in  the  other  he  is  well  dressed^  and  treated  af- 
fectionately. Considering  the  rank  and  situa- 
tion in  life  of  some  of  the  witnesses  for  the  de- 
fender, and  the  perfect  fairness  of  them  all,  it 
is  impossible  to  conceive  them  peijured.  If 
you  are  of  the  same  opinion  with  us,  and  find 
for  the  definider,  the  testimony  of  the  pursuer's 
witnesses  may  be  accounted  for  in  the  way  L 
have  mentioned ;  but  if  you  find  for  the  pur- 
suer, it  can  only  be  by  stamping  perjury  on  the 
evidence  for  the  defender- 
Verdict  for  the  defenders. 

Clerk,  Baird,  and  Mtmereiffi  for  the  Puniier/ 
Fortffik  and  Cockbum,  for  Mrs  Clark. 
Jeffrey  and  Macdonald,  for  Mr  Kinloch. 
(Agetttt,  Stuart  and  DonaHumy  w. 8.  Campbdt  amd  Matk^  w.»< 
tpd  G.  Kennedy.) 


On  the  27th  June,  Mr  JeflB^y  moved  for  ex- 
pences  to  Mr  Kinloch.  Mr  Qerk  opposed 
the  motion,  and  went  into  considerable  detail. 
Mr  Jeffrey  was  about  to  reply. 
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Whitb,  &c        Lord  Chief  Commi88ioner.-«You  have  « 
Cla&k^  &c     verdict  and  a  judgment  upon  it,  and  must  have 

your  expences.  The  question  of  modification  is 
not  now  before  the  Court;  the  only  question  is 
whether  expences  are  due.  The  proof  showed^ 
that  the  pursuer,  by  going  to  very  puUic  cfaa* 
racters,  might  have  got  such  information  as 
ought  to  have  prevented  him  bringing  the  ac- 
tion. Mr  Kinloch  is  entitled  to  his  expences. 
Mr  Cockbum  dien  moved  for  expences  to 
the  other  deSenders.  Mr  Clerk  also  opposed 
this  motion,  but  was  again  unsuccessful.  He 
thm  wished  the  Court  to  find  expences,  subject 
to  modification. 

Lord  Gillies.— In  the  Court  of  Sessiim 
we  sometimes  find  expences  due,  subject  to  mo- 
dification, but  that  implies  that  the  Judge  is  to 
diminish  the  sum  after  the  account  has  been 
taxed.  In  this  case  I  see  no  reason  for  finding 
them  subject  to  modification. 

The  order  was  a  general  one  for  expences. 


* 
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PERTH. 

PRESENT. 
LORD  PITMILLY. 


Bann£Rman  v.  F£nwicks,  and  April  10. 

Bannerman  v.  Burk,  &c.  '^^'^v^^ 

the  same  party  against  di£Perent  defenders  for  ^^ 
the  same  assault  and  battery. 

Defence. — ^No  yiolence  was  used,  though 
the  conduct  of  the  pursuer  would  have  justified 
it.  The  slight  injury  he  sustained  WM  occa- 
sioned  by  his  falling  while  in  a  state  of  intoxi- 
cation. 

It  was  proposed  to  send  both  cases  to  the 
same  Jury,  as  the  facts  in  both  were  the  same. 
The  Fenwicks,  defenders  in  the  principal  ac- 
tion»  objected,  The  defenders  in  the  supple-  . 
mentary  action  are  called  solely  for  the  purpose    * 
of  depriving  us  of  the  benefit  of  their  evidence. 

Lord  Pitmilly.— As  an  objection  is  stated 
to  sending  both  cases  to  the  same  Jury,  the 
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Bannerman  supplementary  action  should  be  tried  first,  that 
Fbnwicks,  the  defenders  in  it>  if  acquitted,  may  give  evi- 
dence in  the  principal  cause. 

ISSUES. 

"  Whether,  on  the  afternoon  of  the  27tb 
**  October  1815,  or  about  that  time,  the  pur- 
'<  suer  was  assaulted,  beaten,  and  bruised  by 
^'  Charles  Fenwick,  residing  at  Cargiil,  and 
**  Thomas  Fenwick,  gamekeeper  to  the  Hon- 
*^  ourable  R.  P*  Drummond  Burrell,  or  one 
<<  or  other  of  them,  in  the  tollhouse  at  the 
'*  bridge  of  Isla,  also  at  the  door  of  the  said 
*<  tollhouse,  and  again  in  a  turnip  field  near 
**  the  said  tollhouse  ?  And, 

''  Whether  the  said  defenders,  or  one  or 

'^  other  of  them,  did  encourage,  aid,  and  abet, 

**  at  the  places  and  times  aforesaid,  the  said 

'*  Charles  and  Thomas  Fenwick,  or  either  of 

them,  in  all  and  each,  or  any  of  the  alleged 

assaults,  whereby  the  pursuer  has.  suflPered 

great  hurt,  damage,  and  injury  ?  Or, 

<^  Whether  the  said  pursuer  did  first  assault 

<<  and  strike  the  said  Charles  and  Thomas  FeB" 

**  wick,  or  either  of  them  ?*' 

The  defender  Burk  was  a  known  boxer; 
and  evidence  was  adduced  to  show,  that,  before 
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he  went  into  the  room,  there  was  a  woposal    Ramnbrman 

Vm 

made  to  him  that  he  should  pick  a  quarrel  with     Fbnwick5» 

Sis 

the  pursuer.  It  appeared  that  while  the  parties  k^^^^ 
were  drinking  together,  there  was  some  odd  pro- 
posal of  changing  wives,  and  that  the  one 
along  with  his  wife  was  to  give  the  other  some 
money.  A  dispute  took  place,  but  a  reconcilia- 
tion followed.  A  second  dispute,  however, 
soon  followed,  and  the  pursuer  was  severely 
beaten  in  the  tollhouse  and  a  field  next  it. 

An  objection  of  agency  vras  taken  to  a  wit*  '^^  compe- 

ness  called  by  the  pursuer.     After  some  dis-  credit  of  a  wit. 

cussionatthebar,  ^S^'iT" 

Lord  Pitmilly. — ^You  ought  to  call  the  9"i7.^^^ 
witness,  and,  after  hearing  his  examination  in 
initiatibtis,  I  shall  decide  whether  other  evi- 
dence is  competent. 

The  witness  stated,  that  he  had  spdcen  on 
the  subject  to  some  of  the  other  witnesses,  but 
denied  that  he  had  taken  notes  of  what  they 
said,  or  that  he  had  searched  for  information. 
It  was  offered  to  be  proved  that  he  had  for- 
merly said  he  had  taken  notes ;  and  that  the 
pursuer  could  pay. 

Lord  Pithilly.— -The  only  question  at  pre- 
sent is,  whether  the  witness  is  competent,  and 
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whether  the  facts,  if  proved,  would  disqualify 
him.  If  he  said  the  pursuer  could  pay,  &c. 
this  was  foolish,  and  indiscreet,  hut  it  only 
goes  to  discredit,  not  to  disqualify  him.  I  am 
quite  clear  there  is  no  relevancy  in  the  proof 
offered. 


Competent,  in 
an  action  of 
damages  for  a 
battery,  to  ask 
if  the  pursuer 
is  quarrelsome. 


One  of  the  pursuer's  witnesses  was  asked  oa 
his  cross*examination,  if  the  pursuer  was  a 
quarrelsome  man^ 

Keajfj  for  the  pursuer,  objected  to  any  in- 
quiry as  to  character. 

Lord  Pitmillt.— -I  think  it  competent, 
and  it  is  proper  to  notice  that  Mr  Keay  had 
warning  of  this,  as  it  is  stated  in  the  answers 
to  the  condescendence. 


Another  witness  stated,  that  he  had  been 
struck  by  the  pursuer  16  or  20  years  ago. 

Keay  objected  after  the  answer  was  given. 

Lord  Pitmilly.*— It  is  not  the  business  of 
the  Court  to  interfere.  If  the  objection  had 
been  taken  in  time,  I  would  have  sustained  it. 
A  man  cannot  be  expected  to  come  prepared 
to  explain  every  thing  he  has  done  for  90 
years. 


Keajf  contended, — Having  proved  a  plot. 
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it  is  not  necessary  to  show  who  struck  the  Bamwekmait 
blows ;  even  in  a  criminal  case^  all  our  writers  Fbm wicmi, 
agree  that  this  is  the  law. 


Lord  Pitmillt. — I  r^ret  that  such  cases 
as  this  should  come  into  Court,  but  when  they 
do  occur,  it  is  our  duty  to  decide  them.  Evi- 
dence has  been  given  of  two  quarrels,  and  if 
the  pursuer  had  sought  redress  far  the  first,  I 
do  not  think  he  would  have  been  entitled  to 
ity  as  he  was  the  a^ressor. 

There  is  an  action  by  the  pursuer  against 
other  defenders,  and  this  case  is  tried  first, 
that  the  Court  may  have  an  opportunity  of 
considering,  whether  the  evidence  of  the  de- 
fenders in  this  can  be  received  in  the  other. 
You  must  consider  how  far  the  first  and  second 
a&ays  are  connected.  It  is  clearly  proved,  that 
peace  had  been  restored  after  the  first,  and  you 
have  heard  two  witnesses  swear  to  the  concert 
to  pick  a  quarrel  with  the  pursuer;  you  have 
also  heard  the  objection  taken  to  one  of  them, 
and  will  judge  how  far  you  think  it  affects  his 
credit.  Nothing  appears  against  the  other. 
If  you  are  satisfied  of  the  concert,  I  perfectly 
agree  with  the  counsel  for  the  pursuer,  that 
law  does  not  require  evidence  as  to  which  of 
them  inflicted  the  blow,  but  that,  in  law  and 
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Baknerman    reason,  the  accessary  is  liable  as  well  as  the 
Fenwicks»     principal.     [After  detailing  the  evidence,  his 

Lordship  proceeded.] 

The  next  question  is  the  amount  of  the 
damages.  No  medical  person  was  called,  so 
we  have  not  precise  proof,  but  there  can  be  no 
doubt  that  he  was  much  injured ;  and  if  this 
were  in  another  Court,  I  would  say  they  might 
thank  Grod  that  they  were  not  guilty  of  mur- 
der. In  this  Court,  our  duty  is  to  repair  the 
injury  done  to  the  pursuer,  not  to  punish  the 
defenders.  It  is  peculiarly  the  province  of  a 
Jury  to  determine  the  amount  of  damages^ 
and  it  is  better  in  their  hands  than  in  any 
other. — ^You  may  either  give  an  answer  to  the 
difierent  issues,  or  find  for  one  of  the  parties, 
and  (if  for  the  pursuer)  mention  the  sum  of 
damages. 

Verdict  for  the  pursuer,  damages  L.  10. 

Keatf,  for  the  Porsaer. 

Gillies  and  Scott  Mwcreiff,  fbr  the  Defenders. 

(Agents,  D.  Stewarty  Z>.  Forrett,  G,  U.  Dickton^  w.  s.) 


The  counsel  for  the  defenders,  in  the  origi- 
nal cause,  gave  in  a  minute,  consenting — ^That 
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the  defenders  in  it  should  be  jointly  liable  in  Bammbrmam 
the  L.  10  found  due  in  the  supplementary  Fenwicki, 
action, — ^that  the  minute  should  be  returned  v^^l 
to  the  Court  of  Session  in  place  of  a  verdict, — 
and  that  the  Court  should  proceed  in  the  same 
way  as  if  a  verdict  had  been  returned. 

On  the  8th  July  I8I7,  Keay^  for  the  pur- 
suer, moved  for  expences  in  both  cases. 

GillieSf  for  the  defenders,  opposed  full  ex- 
pences being  given,  as  the  condescendence  was 
not  so  broad  as  the  summons,  and  the  proof 
was  still  narrower. 

Lord  Pitmijlly. — The  pursuer  ought  to 
have  full  expences.  He  has  got  damages, 
and  expences,  in  my  opinion,  ought  to  follow. 

There  lyas  an  order  for  expences  in  both 
cases. 

On  the  same  day,  on  a  similar  application 
in  a  case  which  had  been  tried  on  Circuit  before 
Lord  Gillies,  the  Lord  Chief  Commissioner 
said.  The  Act  of  Sederunt,  giving  us  the  ref- 
lation of  the  costs  in  this  Court,  was  thought 
necessary,  from  the  difficulty  of  communicating 
to  the  Court  of  Session  what  took  place  at  the 
trial,  and  from  our  having  the  assistance  of  the 
Judges  who  were  present  at  the  trial. 

Xhe  rule  we  have  formed  is,  that  the  Judge . 
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Bamnbkmah    who  tried  the  case  shall  first  give  his  opmion 
F111WICK89     on  the  question  of  costs. 

His  Lordship  then  stated  what  led  him  to 

agree  with  Lord  Gillies,  that  expences  ought 

to  be  found  due. 


V. 


PRESENT, 
THE  THREE  LORD«  COMMI8810NER9. 


181T* 

Jane  81.         M0R6AN  and  Saunders,  v.  Hunter  and 

Company. 


Anarticiecom-    Jlhis  was  an  actiou  to  recover  L.61,  Ss.  6d. 

nuisionedy  and      .       .  ^  .  ,  ••'11 

on  receipt  n-     as  the  pnce  of  a  patent  globe  wnting  table. 

turned  to  be 
repaired  as  da- 

mayed;  found,       DEFENCE. — The  table  is  composcd  of  old 

tAat  when  re-  '^ 

paired  in-temu  materials,  and  is  defective  both  in  its  fbrm  and 
returning  it,       the  delineation  on  the  globe. 

any  objection 

to  the  original 

cottitniction  is  ISSUES. 

pracluded.  ^ 

**  Whether  the  pursuers,  upholsterers  in 
*^  London,  in  consequence  of  an  order  by  the 
'*  defenders,  contained  in  a  letter  dated  in 
**  the  month  of  October  181S,  did  make,  and 
"  in  the  month  of  January  1814,  did  ship  for 
**  Leith,    property  and  carefully  packed,   a 

6 
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**  certain  writing-table  described  in  the  Mid    MoitoAii»&c 
"letter?  HuntbIil&Co. 

"  Whether  the  said  table  wbb  not  returned 
"  to  the  said  pursuers  by  the  defenders,  as 
"  haying  been  injured  in  the  padung,  and 
<<  carriage,  •  and  not  made  agreeable  to  or- 
"der? 

"  Wheth^,  after  the  said  table  had  remain* 
**  ed  for  sometime  at  the  warehouse  of  Adams 
"  and  Company,  Glasgow  Wharf,  London,  im- 
''  accepted  by  the  defenders,  the  said  defen^ 
**  ders,  in  the  month  of  May  1814,  had  agreed 
*^  to  accept  the  same  on  certain  conditions  spe- 
^'  cified  in  a  letter  bearing  date  the  25/A  May 
^  1814,  and  written  by  the  defenders  to  Roi- 

bert  liddle,  manager  of  the  Leith  Sbipjung 

Company? 

**  Whether,  in  pursuance  of,  and  agreeably^ 
^  tOf  the  tenna  of  the  Uet  mentioned  letter, 
"  the  said  table  was  put  on  board  a  smack  in 
"  the  port  of  London,  to  sail  for  the  port  of 
^^  Leith,  in  June,  1814,  in  the  ciKidition  re- 
"  quired  by  the  said  last  mentioned  letter, 
^  and  whether  the  same  Was  not  car^ully  and 
<<  sufficiently  packed  for  the  voyage? 

^<  Whether,  on  the  arrivid  at  Leith,  and  on 
"  its  being  unpacJ^ed,  the  said  table  was  in  a 
^  condition  such  as  was  reqiiii«d  by  the  deien^ 

R 
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Morgan,  &c.    f <  deBB,  in  the  last  mentioned  order  or  comrnu* 

Hunter  &Co.    "  nication  of  May  1814? 

"  Whether  the  defenders  did  not  wholly 
^'  refuse  to  receive  the  said  table,  and  to  pay 
^'  for  the  same  to  the  damage  of  the  said  pur- 
'^  suers  2" 

The  table  had  been  injured  on  its  way  to 
Edinburgh,  and  was  returned  to  be  repaired; 
it  was  repaired  and  again  sent  down.  In  the 
letter  mentioning  the  injury  it  had  suffered, 
no  objection  was  ipade  to  the  price,  or  to  thq 
representation  on  the  globe  not  being  accurate. 
On  its  arrival,  however,  the  second  time,  these 
were  made  the  grounds  of  refusing  payment, 
pud  a  considerable  part  of  the  proof  was  an  aU 
tempt  to  show  that  the  price  was  too  high. 

Objections  were  taken  to  some  of  the  inter- 
rogatories  put  to  a  witness  examined  on  com- 
mission. 

The  Lord  Chief  Commissioner,  having 
read  the  answer  to  one  of  the  interrogatories, 
said  it  was  improper,  and  it  was  not  read  to 
the  Jury. 

His  Lordship  afterwards  observed, — In  a 
number  of  cases,  the  witnesses  to  the  founda- 
tion of  the  contract  have  been  examined  oq 
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Fittenon't 
Tnifteosy  v* 
Johnston  and 
Hutbandt 
Sufra^  71. 


commission  out    of  the   jurisdiction  of  the   Morgan^&c. 

Court.     In  many  of  them  the  expence  of  HuNXEa&Co. 

bringing  the  witnesses  here,  would  have  been 

greater  than  the  importance  of  the  case  war* 

ranted.     It  would  perhaps  be  desirable  if  a 

middle  course  could  be  followed,  and  commis- 

sions  only  granted  upon  motion,  and  after  the 

Court  were  satisfied  of  the  expediency  in  each 

particular  case.     In  the  case  from  Berwick, 

it  was  essential  to  have  the  witnesses  in  Court, 

and  yet  if  they  had  not  voluntarily  come  within 

the  jurisdiction  of  the  Court,  we  could  not 

have  compelled  their  attendance. 

In  summing  up  the  case  to  the  Jury,  his 
Lordship  observed, — All  that  has  been  said 
of  the  table  coming  the  first  time  from  Lon* 
don  is  mere  narrative,  to  make  the  case  intelli* 
gible ;  the  only  question  is  on  the  letter  (^th 
May  1814)  when  it  was  returned;  the  only 
objection  then  made  is  the  damage  it  had 
sustained.  If,  therefore,  you  are  of  opinion 
that  it  was  sufficiently  repaired,  and  was  com- 
plete on  its  return,  (according  to  the  terms  of 
the  letter,)  you  will  find  for  the  pursuer ;  if 
not  proved  complete,  then  for  the  defender. 
His  Lordship  then  stated  the  evidence,  and 
that  he  did  not  think  they  ought  to  diminish 
(he  sum  claimed,  because  what  was  proved  by 


1 


260  CASES  TRIED  IN  Dec.  17^ 

MoRdAK^  &c  the  witnesses  to  be  the  value  of  the  different 
Hunter  &  Co.  parts  of  it,  did  net  amount  to  the  whole  sum 

claimed* 

Verdict  for  the  pursuer. 

Jeffrey  and  Boswell,  for  the  Pursuers. 
Grant  and  Cockbum,  fyt  the  Defenders. 
(Agents,  John  BMr^  w.  s.  and  John  Taity  jan.  w.  a.) 


Dec  i7f  iti7.       Jeffrey  moved  for  expences. 

Grants  for  the  defender,  stated,— ^We  o&r- 
ed,  in  writing,  to  refer  the  price  of  the  table  to 
two  persons,  which  would  have  saved  the  ex- 
pence  of  the  trial.  When  this  was  formerly 
stated)  the  Court  thought  it  could  not  be 
pleaded  as  a  defence,  but  seemed  to  think  it 
might  enter  into  the  question  of  expences. 

Lord  Chief  Commissioner*— «This^  upon 
consideration,  cannot  be  taken  as  a  ground  to 
vary  the  rule,  that  the  successful  party  is  en- 
titled to  expences.  If  you  had  not  defended 
there  would  have  been  no  expence. 

Motions  for  expences  should  be  jnade  as 
soon  as  possible  after  the  verdict  is  applied^ 
when  the  circumstances  are  fresh  in  the  leool* 
lection  of  the  Judge. 
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Hepburn  v.  Cowan.  July  u. 


This  was  a  reduction  improbation  of  a  bill  Found  tiuta 

sofaicripUoii  to 

accepted  by  the  pursuer ;  and  also  a  suspenaon  a  bui  was  the 
at  his  instance.    The  principal  ground  of  re-  ^^^. 
ducdon  was^  that  the  alleged  subscription  of  ^^  ^®  ^^ 
the  pursuer  was  a  forgery. 

ISSUE. 

<'  Whether  the  name  of  George  Hepburn, 
«<  the  pursuer,  subscribed  as  acceptor  to  a  bill 
''  for  L.  700,  dated  Musselburgh,  16th  Feb- 
*<  ruary  1815,  purporting  to  be  drawn  by  John 
<*  Cowan  upon  the  said  George  Hepburn, 
«<  fanner,  Blackdikes,  be  the  true  and  genuine 
**  subscription  and  proper  hand*writing  of  the 
«<  said  pursuer,  adhibited  by  him  to  the  said 
«  hUl?*' 

When  this  case  was  called  on  for  trial,  r 
•ufficient  number  of  Jurymen  did  not  appear 
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HfiPBUlCN 
V. 

Cowan. 


to  form  a  special  Jury,  and  there  were  no  com- 
mon Jurymen  summoned. 

Lord  Chief  Commissioner. — If  the  party 
pray  a  tales,  they  may  have  it ;  indeed,  if 
there  were  other  Jurymen  summoned,  the 
Court  might  order  it.  It  will  be  necessary, 
in  future,  to  summon  a  number  of  common 
Jurymen  to  prevent  this  recurring;  if  parties 
consent,  the  Jury  may  be  filled  up  by  any 
persons  now  in  Court. 

This  was  done  accordingly. 

Lord  Gillies  suggested  that  the  paxtSe^ 
should  give  in  a  minute  consenting  to  this, 
which  was  the  more  necessary,  as  one  of  the 
tales  was  a  writer  to  the  signet,  who,  by  statute 
55th  Geo.  III.  c.  42,  §  36,  are  not  liable  to 
be  returned  to  serve  on  Juries. 


A  docQment 
ought  not  to  be 
read  till  it  is 
proyed,  unlets 
the  terms  of  it 
are  necessary 
to  make  the 
case  intelli- 
gible ;— -but 
die  Court 
will  not  decide 
whether  it  is 
admissible  till 
it  is  tendered 
in  cyidence* 


-  Erskirie,  in  opening  the  cas^  for  the  pttfsu- 
er,  was  proceeding  to  read  from  letters  quoted 
in  the  pleadings,  when  he  was  interrupted  by 
Mr  Jeffrey. 

Lord  Chief  Commissioner. — ^The  practice 
is,  for  the  Court  not  to  interpose  in  this  stage 
of  the  cause,  and  decide  the  admissibility  of 
evidence,  on  its  being  opened  by  counsel.  But, 
unless  the  words  of  a  document  are  necessary 
to  explain  the  case,  it  is  better  to  describe  the 
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nature  of  the  document  than  to  read  its  words;      Hepbuu 

By  following  this  mode,  ample  justice  will  be 

done  to  the  case  on  the  present  occasion.    All 

cases  are  better  opened .  by  description  than  ] 

by  detail,  but  this  must  be  left  to  the  discretion 

of  counsel,  and  cannot  form  a  rule  of  Court# 

When  th^  letters  were  tendered  in  evi-  it  U  conpeteh^ 

dence,  offer  of  com. 

Jeffrey  objected,-^— It  is  incompetent  to  plead  prom»e  made 
against  a  party,  a  private  arid  confidential  offer  of  litigation^ 
to  buy  hb  peaces 

Clerk  stated,— ^These  letters  were  quoted  in   Smyth,  v. 
the  articles  improbatory,  and  were  not  ordered   so^isog.     ^ 
to  be  withdrawn;  they  are,  therefore,  before 
the  Jury. 

Lord  Chief  Commissioner.-^ With  respect 
to  their  being  quoted  in  the  articles  improba"" 
tory,  that  would  not  be  sufficient,  as  those  ar-^ 
tides  are  not  before  the  Jury. 

The  solid  ground  for  receiving  them  is^ 
that  this  is  not  an  attempt  to  buy  his  peace, 
but  a  transaction  in  the  course  of  litigation  ; 
it,  thereforci  will  not  impinge  on  the  case  of 
Pentland. 

A  receipt  was  offered  in  evidence,  to  which 
Mf  Jeffrey  objected,  that  it  was  not  proved ) 
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HsriuKN      the  witeiesBes  having  only  aaid^  that  the  writing 
CovAK.       was  like  the  handwriting  of  the  party,  but  not 
''^      that  they  believed  it  to  be  his. 

Lord  Chief  Commissioner.— -There  is 
sufficient  prima  facte  evidence  to  induce  the 
Court  to  submit  this  to  the  consideration  of 
the  Jury.  A  witness  can  only  speak  to  his 
opinion  of  a  writing,  and  this  being  one  of 
only  a  few  words,  the  difficulty  of  proving  it 
must  be  much  greater.  Ck)mparatio  Utera^ 
mm  being  admissible  by  the  law  of  ScotlaDd« 
the  Jury  will  have  an  opportunity,  in  this  case, 
•of  comparing  the  writing  with  the  admitted 
writing  of  this  person. 

The  pursuer  brought  no  proof  of  the  forgerjf 
either  by  writing-masters,  engravers,  or  those 
who  knew  the  hand,  but  rested  his  case  on  the 
difficulties  in  which  the  party  was,  and  the  im- 
probability of  his  being  possessed  of  so  lai^  a 
sum ;  he  also  rested  on  a  comparison  of  the 
handwriting.  It  was  proved  that  his  hand* 
writing  varied  very  considerably.  The  agent 
for  the  East  Lothian  Bank  produced  a  numbar 
of  checks,  many  of  which  he  said  he  would' 
hardly  have  answered  if  he  had  not  seen  them 
written ;  but  he  said  that  he  should  not  have 
doubted  the  subscription  to  the  bill  in  questions 
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and  would  have  discounted  it  so  fiu*  as  the  name      HinvKw 
was  concerned.  CovIn. 


The  Lord  Chief  Commissioner  stated, — 
That  there  was  evidence  that  the  handwriting 
wasgenuine,  and  if  there  wasany  question  of  law, 
that  a  general  verdict  would  raise  the  question  of 
law  in  the  other  Court.  After  mentioning  the 
fiicts  proved,  he  left  it  to  the  Jury  to  say 
whether  they  agreed  with  him  in  thinldng  that 
the  handwriting  was  proved ;  and,  if  so,  that 
they  would  find  for  the  defender. 

Verdict  for  the  defender. 

Ckrk  and  W.  Erskine,  for  the  Pursuer. 
Jeffrey  and  J,  CamfAett,  for  the  Defender. 

(AgcBtt,  H^nf  DomUdtoHf  w.  a.  and  Arch-  Cam^Uy  w.  a.) 


1818. 


Campbettf  of  this  date,  moved  for  expences    February'  lo. 
to  the  defender. 


Expencrs 

Erskme^  for  the  pursuer,  said,—- If  expences  ^^Jj|^ 
be  given  as  a  mattw  of  course,  as  the  counsel 
on  the  other  nde  seems  to  suppose,  it  is  unne- 
cessary  to  oppose  the  motion. 

Lord  Chief  Commissioner. — ^You   may 
show  cause  why  they  should  not  be  given. 

Mr  Erskine  then  entered  into  considerable 
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HEPBuaK  detail  to  show  that  the  action  was  brought  bona 
Jide  ;  and  though  he  was  not  now  entitled  to 
say  the  pursuer's  name  was  forged,  still  he 
maintained  that  the  sum  in  the  bill  was  chang- 
ed, and,  in  such  circumstances,  expences  oi^ht 
not  be  giyen  till  the  case  should  be  finally  de- 
cided* 

Lord  Chief  Commissioner. — The  only 
question  seems  to  be,  whether  we  are  to  give 
costs  at  present  or  after  Lord  Gillies  has  fi- 
nally disposed  of  the  other  branch  of  the  cause, 
and  decided  whether  this  document  is  interpo- 
lated. The  only  question  sent  here  was  the 
forgery ;  and  if  that  had  been  the  only  ques- 
tion in  the  Court  of  Session,  the  case  would 
have  been  finally  settled.  If  we  were  to  go 
into  the  other  question,  it  would  be  giving  an 
opinion  on  the  point  depending  before  Lord 
Gillies. 

Lord  Gillies.-*— The  defender  will  nn- 
doubtedly  be  entitled  to  his  expences  in  this 
Court  in  whatever  way  the  suspension  is  dis- 
posed of.  The  only  question,  therefore,  i^^ 
whether  the  costs  are  to  be  given  now  or  after^ 
wards? 


After  some  observations  from  the  bar. 
Lord  Chief  Commissioner  said,<- 
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can  be  no  doubt  that  costs  are  a  matter  of  dls-*      ^^'^  ^^^ 

If, 

cretion.     We  derive  our  authority  from  the       Cowan. 
Cburt  of  Session  by  Act  of  Sederunt  founded   ^ct'sed'eth 
on  the  act  of  Parliament,  and  therefore  cannot   ^^^ck  ibit 
go  higher  than  the  source  from  which  that 
authority  flows.     It  is  clear  that,  as  the  verdict 
is  applied,  this  case  is  within  our  jurisdiction. 
It  is  the  common  law  of  the  Court,  that  where 
a  verdict  is  in  favour  of  a  party,  expences  go 
with  it,  unless  special  circumstances  can  be 
stated  against  it.    The  question  is,  whether  this 
is  an  exception  from  the  general  rule;   and 
whether  enough  is  stated  to  make  us  refuse  ex- 
pences ? 

In  the  Court  of  Session  a  distinct  and  sepa^ 
rate  allegation  of  forgery  is  made ;  that  ques- 
tion is  sent  here,  and  if  the  verdict  had  been 
the  other  way,  it  would  have  finished  the  case^ 
The  verdict  was  against  the  pursuer;  there 
is  no  motion  for  a  new  trial ;  it  is  impos* 
sible  now  for  any  tribunal  to  alter  that  judg- 
ment. It  is  said  the  case  may  be  decided  in 
the  Court  of  Session  against  the  defender,  but 
no  decision  there  can  alter  the  judgment  on 
the  verdict.  If  by  the  judgment  on  the  ver- 
dict the  right  to  the  expences  is  established^ 
and  cannot  be  altered,  for  what  purpose  are 
we  to  suspend  them  till  the  end  of  the  cause  ? 


26S 
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Hepburn 


Maith  5* 


June  18. 


According  to  form  and  justice,  I  think  the  de- 
fender entitled  to  costs,  and  to  have  them  now. 

Lord  Gillies. — I  perfectly  agree,  and  shall 
only  say  I  cannot  understand  a  party  bona  fide 
denying  his  own  subscription. 

The  expences  were  found  due. 

The  defender  not  having  called  any  wit* 
nesses,  the  clerk  who  taxed  the  account  struek 
off  the  expence  of  citing  and  bringing  the  wit* 
nesses  to  town.  This  was  objected  to  on  (!he 
part  of  the  defender,  and  a  remit  was  subse- 
quently made  to  the  clerk,  to  report  the  num- 
ber of  witnesses  necessary  to  substantiate  the 
defence. 


The  expence 
of  two  witnenes 
allowed  to  the 
defender. 


The  report  was,  that  two  witnesses  were  suf- 
ficient in  support  of  the  defence,  and  that,  on 
this  principle,  L.  1,  6s.  only  should  be  added 
to  the  account  as  formerly  taxed. 

Mr  Erskine  having  no  instructions  to  op* 
pose  the  motion,  Mr  Campbell  said,-»TTie 
Court  would,  of  course,  give  him  full  ex- 
pences. 

Lord  Chief  Commissioner. — If  no  ground 
be  stated,  I  will  confirm  the  report  by  the 
clerk. 

CampbeU. — The  case,  as  stated  by  the  pur- 
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suers,  was  a  very  complicated  one ;  and  from     Hbpburii 

the  number  of  witnesses  cited  for  him,  we  had 

every  reason  to  believe  he  would  attempt  to 

prove  the  defender  guilty  of  a  concerted  fraud, 

and  that  the  subscription  was  not  the  pursuer's 

handwriting. 

In  fact,  when  the  precc^ition  was  laid  be- 
fore Mr  Jeffi'ey  and  myself,  we  recommended 
that  two  witnesses  in  addition  to  the  original 
list  should  be  cited. 

Lord  Chief  Commissioner. — ^TTiis  is  a  dif- 
ficult question,  and  the  Court  have  taken  time 
to  consider,  with  a  view  of  establishing  a  gene- 
ral rule.  The  first  impression  on  my  mind 
was,  that,  when  no  witnesses  were  called  by  a 
defender,  the  expence  ought  not  to  be  allowed. 
I  did  not  think  an  analogy  could  be  drawn 
from  the  Court  of  Session,  but  from  Courts 
constituted  as  this  is.  But,  after  much  inquiry, 
and  after  consultation  with  my  brethren,  and 
finding  that  it  is  a  matter  of  discretion  in  the 
Court  of  Session  to  grant  or  refuse  expences,  I 
am  satisfied  that  the  order  made  in  this  case 
was  the  proper  one.  The  clerk  has  complied 
with  that  order,  and  has  reported  that  L.  1,  6s. 
ought  to  be  allowed,  as  the  expence  of  the  de- 
fender's 
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Hepburw  This  is  objected  to,  and  it  is  said,  there 

were  other  parts  of  the  case  requiring  a  num- 
ber of  witnesses  to  be  cited.  There  was  no 
discussion  here  of  any  other  part  of  the  case. 
The  whole  case  was  determinable,  and  was,  in 
fact,  determined  by  proof  of  the  handwriting  ; 
with  which,  from  the  Bank  clerk  being  among 
their  witnesses,  the  defender  must  have  been, 
or  ought  to  have  been  acquainted. 

Counsel  having  recommended  that  a  greater 
number  of  witnesses  should  be  cited,  renders  it 
more  difficult  for  the  Court  to  make  the  ob- 
servations that  occur  to  it. 

With  reference  to  cases,  in  general,  however, 
I  must  observe,  that  agents,  and  particularly 
counsel,  when  they  are  consulted,  ought  not  to 
try  how  many  witnesses  they  can  cite,  who 
know  any  thing  of  the  matter,  but  with  how 
few  they  can  prove  their  case. 

His  Lordship  then  confirmed  the  report  by 
the  clerk. 
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PB£8£NTj 
LORDS  CHIEF  CQMMIS8I0X£R  AND  PITMILI.Y. 


KjRK  Vf  GUTHRI^.  IXkIVs, 

This  was  an  action  of  damages  for  adultery    Damages  for 
with  the  pursuer's  wife,  for  assault  and  battery,   adultery. 
and  for  writing  a  defamatory  letter  to  his  com« 
manding  officer. 

Defence.— A  denial  of  the  charge. 

ISSUES. 

"  I.  Whether,  in  the  course  of  the  years 
«  1814,  1815,  1816,  and  beginning  of  the 
M  year  i8l7,  or  in  one  or  other  of  the  said 
^'  years,  the  defender  did  seduce,  and  main- 
**  tain  an  adulterous  connection,  and  commit 
^^  adultery  with  Elizabeth  Kirk  or  Cairns,  the 
^*  pursuer's  wife,  in  the  house  of  the  defender 
**  in  Edinburgh  ? 

**  2.  Whether  the  defender,  being  in  the 
^'  knowledge  that  the  pursuer  was  the  husband 
^  of  tl^e  said  Elizabeth  Kirk  or  Cairns,  did,  in 
'*  the  month  of  April,  and  in  the  month  of 
<^  May,  and  in  the  month  of  September,  of  the 
^<  year  1316,  op  in  one  or  oth^r  of  the  s^id 


872 


CASBS  TRIED  IK 


Dee.U, 


Kirk 

GUTHKIE. 


« 

It 
« 
« 
€€ 
€t 
€t 

ii 
€C 
« 
€t 
€t 
« 
€€ 
ti 


months,  deny  the  pursuer  access  to  his 
wife,  then  living  in  adultery  with  the  defen- 
der ?  And  whether  the  said  defender  did, 
upon  the  occasions  above  mentioned,  or  any 
of  them,  violently  assault  and  beat  the  said 
pursuer,  who  had  gone  in  a  peaceable  man- 
ner to  inquire  for  his  said  wife,  at  the  door 
of  the  said  defender's  house  ? 
"  S.  Whether,  the  pursuer  being  a  gunner 
in  the  Royal  Artillery,  the  said  defender  did 
write  and  transmit  the  letter  in  process,  of 
date  the  2dd  of  September  1816,  to  Major 
Paterson  of  the  Royal  Artillery,  the  pur- 
suer's commanding  officer  ?  And  whether  the 
said  letter  contains  false  and  calumnious 
allegations,  to  the  injury  of  the  pursuer's 
good  name  and  character  ?" 
*'  Damages  laid  in  the  summons  at  L.  2000." 


Sberifft  V,  San- 
diosy  remitted 
by  House  of 
LonJs.* 
Rcid  V.  Gar- 
dyoe*  July  10, 
1813. 


In  this  case,  a  leading  witness  for  the  pur* 
suer  was  brother  to  the  defender;  when  he 
was  called, 

Murray^  for  the  defender,  objected,  on  the 
ground  of  enmity  and  agency. 

Before  debate,  the  witness  was  examined  m 
initiaUbus.  He  admitted  that  he  had  quarrelled 


*  I  have  not  found  thii  case  reported. 
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wkh  hb  brother ;  diat  he  heard  the  suminons        Sikic 

read,  and  was  present  at  tbe  debate  before  the     Guthkis.  ] 

Lord  Ordinary,  and  had  sonie  general  conver-     ^^-^^^^  I 

sation  (m  the  cause ;  but  denied  malice,  or  \ 

that  he  had  taken  any  share  in  raising  or  car-  ' 

rying  on  the  action. 

The  defender  then  proposed  to  call  witnesses 
in  proof  of  the  enmity  and  i^eney. 

Grant  objected, — It  is  incompetent,   they  imoevRam^ 
have  faded  to  prove  it  by  the  witness  himself.     No/saTiVsi, 

J^^  rested  on  the  universal  practice  of  ^}^  ^^^* 
idlowing  proof  in  snch  cases.  M.  i67tfs! 

Lord  Chief  CoMMissioKER.-^There  are, 
in  the  law  of  Scotland,  incapacities  of  the  na- 
ture stated.  Sometimes  they  go  to  the  admis- 
sibility, at  others  only  to  the  credit  of  the 
witness,  and  we  must  be  cautious  in  drawing 
the  Kne.  The  question  is,  whether  the  witness 
can  be  received ;  and  of  this  we  cannot  at  pre- 
sent  judge. 

The  nature  of  the  objection  is  to  be  drawn 
from  the  witness  himself,  by  the  examination 
in  imtialibuSj  but  I  see  no  reason  for  confining 
the  proof  to  what  he  states.  In  Ekigland,  th^ 
examination  on  the  'voir  tHre^  fveritatem  di^ 
cere, J  is  to  try  if  the  witness  will  speak  the 
troth;    The  witness  has  not  stated  enough  to 
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Dee.  18, 


Kirk.' 
Guthrie. 


exdude  him,  but  the  qu^ionhere  is,  whether 
Mr  Jef&ey  is  entided  to  call  witnesses  to  prove 
partial  co\inseL     I  am  of  opinion  that  he  is. 

Load  Pitmii-ly.— TiH  I  hear  the  whole,  I 
cannot  judge  whether  the  objection  goes  to 
disqualify  or  only  to  discredit  the  witness. 


M'Gregor  i;. 
M'Gregor, 

J[u\f  11^1801. 

M.  App.  Wit. 


3. 


M^Latcbie  v. 
Brandy  S7th 
Nov.  1771, 
M.  16776. 
M'AIpine  v. 
M'Alpine,  Sd 
Dec.  1806,  M. 
App.  Wit.  4. 
Irvine  v.  Ram. 
sayy  S8d  Nov. 
1751,  Falc. 
284,  Kilk.  i9S, 
M.  16762. 


A  witness  was  then  called  to  prove  the  en- 
mity and  agency,  and  Mr  Jeffrey  contended 
that  he  had  proved  sufficient  to  disqualify  the 
witness. 

Alison,  for  the  pursuer,  maintained,— -Tliat 
there  was  no  ground,  either  in  fact  or  law,  to 
exclude  the  witness,  and  rested  on  M'Latchie 
V.  Brand,  M* Alpine  v^  M* Alpine,  and  Irvine 
V.  Ramsay. 

Lord  Chief  Commissione^r. — 'The  question 
at  present  to  be  decided  belongs  exclusively 
to  the  Court.  After  all  that  we  have  heard  of 
enmity  and  partial  counsel,  we  are  of  opinion,^ 
on  the  evidence  laid  before  us,  that  there  is  no 
sufficient  ground  for  excluding  this  witness. 
The  question  of  the  credit  due  to  him  remuns 
entire  for  the  July ;  and  cannot  be  decided  at 
present.  Much  is  yet  to  be  done  before  a  just 
opinion  can  be  f(Mrmed  on  that  subject ;  when: 
the  whole  evidence  is  concluded,  such  remarks 
will  be  made  on  it  as  may  be  thought  proper^ 
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and  the  Jury  will  then  decide  what  credit  is        Kirk 
due  to  the  testimony.  Guthrik. 

When  another  witness  was  called  for  the 
pursuer, 

Jeffrey t  for  the  defender,  said,— We  shall 
prove  that  the  pursuer,  with  a  view  to  instruct 
tile  witness,  read,  m  her  hearing,  the  pleadings 
in  the  case. 

Lord  Chief  Commissioner.— This  ought 
to  be  distinctly  proved;  it  is  extremely  im« 
proper. 

It  was  afterwards  proposed  to  produce  a  cer« 
tificate  of  the  pursuer's  good  character,  but  not 
being  on  oath,  and  the  granter  of  it  not  being 
subject  to  cross-examination,  it  was  rejected. 

The  pursuer,  when  on  fot^ign  service,  in  Even  when  the 
the  dischsirge  of  his  duty  as  a  private  in  the  J|^  ^  ^wot»^ 
Royal  Artillery,  had  necessarily  been  absent  f »^>^f  ««p«tc* 

•'  ^  ^  It  u  incompe- 

irom  his  wife.    It  was  pn^KMcd  to  give,  in  evi^  tem  to  give  in 

deuce,  letters  from  the  wife  to  prove  the  har^^  letters  of  d^ 

mony  in  which  they  lived.  fti'S  "^ 

Grants  for  the  pursuer,  admitted  that  it  was  aduitcty,  in 

extremely  difficult,  on  general  principles,  to  harmony  in 

defend  what  he  now  proposed,  but  rested  on  ^^  ^^ 
the  practice  in  England,  particularly  on  what  is 


S76  CABBS  TEIEP  IK  Dec  15, 

Kirk       stated  by  FhiUip8»  and  on  tke  ease  decided  by 

Guthrie.     Lord  Kenyon,  4  £$pinass^  N.  P.  8&.    The 

PhmP'Taw     P^^^^^s  were  necessarily  separate,  and  it  is  im- 

of  Ev.  65.        possible  to  moTe  decIantioBs  of  a&ction. 

s9.  Lord  Chief  Commissioner. — Evidence  ia 

oertaiidy  admissible  that  the  parties  lived  in 
harmony ;  but  can  that  be  proved  by  thededar* 
rations  of  the  wife  ?  The  evidettce  offiared  ia 
not  on  oath ;  there  is  here  no  room  for  csosa- 
examtinatiou ;  it  wkxj  be  a  ftbrication  to>  aid  the 
pka  of  the  husband.  The  farthest  this  haa 
gone,  has  been  to  allow  proof  of  declaratioiia 
at  a  time  when  there  could  be  no  suspicion  oF 
coUHsicm,  and  where,  ia  geneml,  these  was  a 
witness  subject  to  creas^exaoiination^  who  couU 
from'  obeamtion  speak  to  the  natter  distinctly. 
As  the  letter  hece  in  question  was  wiitteR 
within  the  period  during  which  the  adultery  ia 
stated  to  have  been  cosmutted,  r^ectiag  it  doea 
not  impugn  the  case  decided  by  Lord  Ken- 
yon.  Phillips  does  not  lay  it  down  as  a  general 
rule^  fixing  that  letters  must  be  reeeivedy  and 
as  no  cases  ge  the  ksagth  that  is  now  joopooedf 
they  cannot  be  admitted. 


When  the  evidence  for  the  defender 
closed, 
Groi};  wished  to  call  witnesses  to  rebut  aadU 
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kgation^  that  this  action  was  not  truly  brought 
by  die  pursuer,  bat  at  the  instigation  of  another 
person* 

Lord  Chief  CoMMi88iOMER«~-The  evidence 
on  this  allegation  given  by  the  defender  is  good, 
not  only  in  mitigation  of  damages,  but  on  the 
BieritB.  Any  thing  showing  that  the  case  ori- 
giaates  in  contrivance  is  a  good  defence. 

Hie  only  question,  however,  here  is,  whether 
evidence  can  be  given  in  reply  to  that  given  by 
the  pursuer.  We  cannot  take  the  summons,  &c. 
as  regulaiiy  here,  or  aa  Roving  any  iacts  con- 
tained  in  them^  but  we  may  look  to  them  to  see 
the  proceedings,  and  from  them  it  appear^  that 
die  pnrsuer  had  sufficient  warning  that  this 
would  be  brought. 
Lordship  was  requested  to  note  this 
dednon,  when  he  stated  that  it  was  ruled 
that  the  pursuer  could  not  bring  evidence  in 
repfy^  to  show  the  action  brought  at  the  in- 
stigation of  another  party. 

Lord  Chssf  Commissionbr.—- In  this  case 
there  1$  a  ccmtrariety  of  evidence,  which  is  pe- 
culiarly within  the  province  of  a  Jury  to  con- 
sider. From  their  intercourse  with  the  world, 
they  are  better  fitted  to  judge  on  which  side 
tTMth  lies.    [After  commenting  on  the  evi- 
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Kirk        d^nce,  and  particularly  on  that  of  the  defend- 
GuTHRis.      er's  brother,  his  Lordship  stated,^  Courts  are 

instituted  to  decide  rights,  and  ought  never  to 
erect  themselves  into  correctors  of  public  mo- 
rals; and,  therefore,  even  if  you  think  the 
pursuer  entitled  to  damages,  I  trust  you  will 
limit  the  amount  to  what  is  a  proper  compen- 
sation, in  all  the  circumstances,  for  the  injury 
done,  and  not  on  any  idea  of  punishing  the  de- 
fender. 

In  this  case,  the  verdict,  taken  down  at  the 
time  the  Jury  delivered  it,  was  in  the  follow- 
ing terms :  <<  The  Jury  find,  upon  the  first 
'^  issue,  that  the  defender  did  maintain  an  adul- 
'^  terous  correspondence  with  the  pursuer's 
<<  wife  during  the  period  libelled,  and  find  for 
^^  the  pursuer,  damages  to  the  amount  of 
«  L.cK). 

*^  Find  for  the  defender  on  the  second 
<*  issue. 

*^  Find,  on  the  third  issue,  that  the  defend- 
<<  er  wrote  the  letter  libelled ;  but  find  that  he 
^*  had  such  provocation  that  they  fin4  no  da- 
<<  mage  due." 

In  drawing  up  the  verdict^  the  expressioia 
was  altered  to  these  words :  "  That/  in  respect 
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^  of  the  matter  of  the  md  issues,  provea  be-        k<^k 

"  fore  them,  they  find  for  the  pursaer  upon      Guthme. 

<'  the  first  issue,  and  find  the  defender  liable  in 

<«  damages  to  the  pursuer,  and  assess  the  same 

<*  at  the  sura  of  L.dO  Sterling  ;  and,  upon  the 

•*  second  and  third  issues,  the  Jury  find  for  the 

"  defender/' 

• 

Grant,  Alison,  and  Sandford,  for  the  Pursuer. 
^cjffr^  *°^  ^'  -^*  -Murray,  for  the  Defender. 
(Agents,  A.  Gifford^  3.  s.  c.  and  Smith  and  Craig,  w.  s.) 


The  defender,  considering  that  some  advan- 
tage might  arise  to  him  out  of  the  precise  ex-t 
pressiona  used  by  the  Jury, 

Jeffrey  f  in  the  first  Divioon  of  the  Court  of 
Session,  moved,  in  point  of  form,  for  a  nde  to 
show  cause  why  a  new  trial  should  not  be  grant-* 
ed,  but  in  sid)stanoe  to  obtain  a  conrection  of  the 
certified  verdict.  He  contended,  TTie  Jury  have 
not  found  the  seduction,  and  we  are  entitled  to 
have  the  verdict  in  the  terms  in  which  it  was  re- 
turned by  the  Jury.  After  some  discussion,  the 
I/)RD  Chief  Commissioner  proposed  that  the 
proceedings  should  be  sent  back  to  the  Jury 
Court,  that  he  might  have  an  opportunity  df 
fdtering  the  certified  verdict  in  the  manner 
propqse4^  Thisj  he  considered,  must  be  compe* 


aSO  CASES  TfllBQ  m  Dep.  1^^ 

Ki^^        l^eat^  as  tlie  ac^  of  P^rliaai^Qt  ym  aileofc  tn  the 
OuTHRix.     sutg«ct,  ^d  justice  required  it. 
^"^''^^^^         The  proc0pdipg8  lvp^^  tipqorcUilgJy  returned 
to  the  Jury  Couitj  m^  tl|^  Mtoration  waa  there 

M^en  the  amended  verdict  was  returned  to 
March  7i  1817.   the  Court  of  Session,    Mr  Jefirey  admitted 

that  the  verdict  must  be  applied,  so  far  as  it 
found  facts ;  but  seductioa  being  the  ground 
of  the  action,  no  damages  could  be  found  due. 

Lord  Alloway  applied  the  verdict,  and 
depferoed  against  the  defender  for  L.dO* 

Sfays7,  itis.        Of  this  date,  a  piotion  and  counter  motios 

fer  expellees'  was  made  in  the  Jury  Court. 

Lord  Chipf  CoMBfisaiqNERt-^The  pursuer 
is  entitfed  to  his  expences.  This  is  not  the 
pn^r  time  to  consider  whether  there  ought  te 
he  a  dfidqotion  from  them.  But,  as  the  parties 
-  appear  anxious  that  this  matter  shonkl  be 
aetded  now,  I  may  mention,  for  the  direction 
of  the  clerk*  in  modifying  fhe  expences,  that 
we  are  of  opinion  that  the  pursuer  is  not  en- 
titled to  full  expences ;  but  that  they  ought  to 
be  diminished,  in  consequepoe  of  his  failure  oa 
the  second  and  third  issues. 

Lord  PiTMiLLT*~-He  is  entitled  to  deduc- 

11 
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tion  of  any  «xpence  incurred  as  to  the  second         Krax 
and  third  issues,  e.  g.  if  any  witnesses  were      Guthris. 
called  to  prove  tlien)*    This  is  frequratly  done 
in  the   Court  of  Session.     The  defender  is 
clearly  not  ^itided  to  his  expences. 


FR£a£MT^ 
L0JBU)8  Cm^F  C0WMIS8IQNEB  4VI>  G1LLI£S. 


Davidson  v.  Leslie.  Dec.  17. 

1  HIS  was  an  action  in  th^  Admiralty  Court  to  An  action  Ux 

recpver  the  price  of  600  barrels  of  herrings,  cargo  of  iwr^ 

under  the  following  circumstances :  thecMrt of 

The  pursuer  sold  to  the  defender  500  barrels  Caithnew, 

*"■     ■■  .  thouga  not  all 

of  herrings,  to  l)e  shipped  at  Pultney,  the  har-  on  board  at  the 
hour  of  Wickf  in  Caithness.  He  h^d  6OQ  bar«  vu^^n^ci^ed. 
rels  mpre  lying  in  his  stores  at  Lybster  and 
Dunbeath,  in  Caithness^  which,  in  the  course 
of  two  days,  he  also  sold  to  the  defender.  The 
bargain  for  the  6OO  barrels  was  written  on  the 
same  paper  with  that  for  the  former  quantity, 
and  they  we^  to  be  delivered  free  on  board ; 
but  nothing  was  said  of  the  place  of  shipmeiit. 
Pive  hundred  and  fifty-seven  barrels  were  put 
on  board,  when  a  storm  came  on,  and  the  ve8« 
sel  was  wrecked  off  Dunbeath. 
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ISSUES. 

^^  Whether  the  defender,  Alexander  Leslie, 
upon  the  1st  September  1814,  or  about  that 
time,  purchased  from  the  pursue:  600  bar* 
rels  of  herrings,  at  the  rate  of  SJs,  per  bar- 
rel, then  lying  in  the  pursuer's  stores  of 
Lybster  and  Dunbeath,  to  be  shipped  free 
on  board  at  the  said  places,  for  Peterhead, 
for  behoof  of  the  defender  ?  And  whether 
thp  whole,  or  if  not  the  whole,  ivhat  number 
of  the  said  600  barrels  of  herrings  were  so 
shipped,  in  terms  of  said  bargain,  on  boaird 
the  brigantine  Amity  when  she  was  lost,  to- 
gether with  her  cargo,  on  ,  24th  October 
1814? 

"  Or  whether,  by  the  terms  of  the  bargain, 
the  said  herrings  were  to  be  delivered  at 
Pultney  harbour,  and  to  remain  at  the  risk 
of  the  pursuer  until  delivered  there  ?" 


The  death  of 
the  defender 
is  not  a  tuffi* 
cient  reason  for 
putting  off  a 
trial,  S  appear- 
ance IS  made 
for  the  trustee 
on  his  seque« 
strated  estate. 


.  .  •  '  ^ 

When  the  case  was  called  on  (or  tria],  it  was 
stated  by  the  pursuer,  that  the  defender  was 
not  only  bankrupt  but  dead ;  accounts  of  his 
being  drowned  having  just  reached  town. 

The  Court  having  suggested  that  the  trustee 
appearing  as  defender  was  sufi^cient, 

Forsyth  and  Jeffrey ^  for  the  pursuer,  coa- 


1817.  THfe  JURY  court;  fiSS 

tended,  That  tkey  were  entitled  to  have  the  case  Davidson 
delayed  till  the  representatives  were  called  j 
that  there  might  be  a  reversion  to  the  bank- 
rupt ;  that  if  he  was  alive,  and  put  in  prison, 
his  friends  might  come  forward,  or,  being  dead, 
his  representatives  may  incur  a  passive  title. 

Lord  Chi£f  Commissioner. — By  the  act 
of  sederunt,  notice  ought  to  be  given  of  a  mo- 
tion for  putting  off  a  trial,  though  that,  per- 
haps, might  be  got  over  in  the  present  case, 
from  the  recency  of  the  intelligence  of  the 
death ;  but  there  must  be  an  affidavit  by  the 
agent  that  he  believes  him  dead.  By  Act  Act  Se4.  ^ 
of  Sederunt,  the  trustee  appearing  is  sufficient.  ^^^^  '^^^' 
Consent  would  have  gone  a  great  way  in  this 
case,  but  the  trustee  is  ready  to  go  on.  Unless 
some  great  injustice  can  be  pointed  out,  it  ap- 
pears that  the  case  can  be  as  well  tried  now 
as  at  any  subsequent  period. 

Lord  Gillies.-— What  possible  interest  has 
the  party  to  object  to  this  ?  What  can  he  get 
by  a  decree  against  the  trustee  and  bankrupt 
together,  which  he  will  not  get  by  one  against 
the  trustee  ?  What  evidence  is  there  of  the 
'  death  ?  In  this  Court,  it  is  not  sufficient  to 
state  it ;  there  must  be  an  affidavit  that  the 
agent  believes  it  true.    If  this  is  not  done,  I 
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Dafidson     ijkin  clear  we  oi^ht  to  prooeedi  as  I  can  oon- 
Lkslic.       ceive  no  possible  interest  they  have  to  delay, 
^^      It  is  vain  to  think  tb^  representatives  will  in- 
cur a  passive  title^  and  the  advantage  sought  by 
putting  him  in  prison  is  an  unfair  one. 

Jeffrey  wished  to  give  in  a  minute  stat- 
ing the  fact  that  the  defender  was  dead ;  but 
Lord  Gillies  observed^  This  cannot  appear 
on  record,  unless  an  affidavit  is  put  in. 

ITie  defender  contended,  that  the  baigain 
for  the  herrings  being  on  the  same  paper,  and 
having  reference  to  a  bargain  for  herrings  to  be 
shipped  at  Pultney,  they  must  be  brought  to 
that  port  before  they  were  at  his  risk.  He 
farther  contended,  that  it  was  the  general  prac* 
tice  to  ship  herripgs  at  that  port,  not  at  Lyb- 
ater  and  Dunbeath ;  and  that  they  were  not 
free  on  board  till  the  wl^ole  were  on  board. 

The  witnesses,  however,  on  both  sidesf,  swore 
that  more  herrings  were  shipped  on  the  coast 
than  at  Pultney,  and  that  they  coilsidered  free 
on  board  to  mean  free  of  expenee. 

Lord  Chibf  Coi4Uia8ioNfiR.->-The  proof 
for  the  pursuer  ia  extremely  dmple ;  and  the 
defender's  statement  as  to  the  place  of  loading, 
and  the  meaning  of  free  on  board,  being  con- 
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indicted  Vy  hi*  own  witnesses,  it  is  only  neces-    Datidsou 
sary  to  attend  to  the  terms  of  the  issue. 

On  the  first,  you  n^sy  find  that  he  made  the 
purchase,  and  that  557  were  delivered  free  on 
board,  and  n^ative  the  second  issue* 


Vodict  for  the  pursuer  on  both  issues. 

Forssfth  aad  Jeffrey j  for  the  Puimier. 

Cockbum^  for  the  Defender. 

iAgent«,  Alex.  Forty th  and  Arch,  Duncan.) 
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JOHNSTOK  and  PaOUDFOOT  v.  P£NNTC0<« 

and  OwiiEK. 


isit. 
FdNTiury  1€. 


This  was  an  aetion  of  damages  against  one  of  Damtgei  for 
the  defenders  for  not  imjdementing  a  sale  of  ^^  ^  ^^' 
cattle ;  and  against  the  other  defender  for  sub* 
sequently  purchasing  them,  knowing  of  the  pre« 
Tious  sale;  and  for  affironting,  calumniating, 
and  abusing  the  pursuers  in  a  public  market. 


Defence.-— The  first  bargahi  was  not  com- 
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pieted ;  there  was  no  abuse ;  and  if  there  had 
been,  it  is  not  relevantly  laid.  * 


ISSUES. 

<<  Whether,  on  the  llth  September  1816^ 
or  about  that  time,  the  defender,  Alexander 
Pennycook,  at  the  Falkirk  Tryst  or  Fair,  sold 
to  the  pursuers  40  stots  or  steers,  at  the 
price  of  L.  5,  ISs.  6d.  a-head,  for  which  he 
agreed  to  receive  their  bill  to  him,  payable 
at  two  months  date  ? 

*^  Whether  the  said  bargain  was  completed* 
and  the  cattle  delivered  to  the  pursuers'  ser* 
vants ;  and  whether  the  said  defender.  Pen** 
nycook,  to  the  loss  and  damage  of  the  pur- 
suers, and  in  breach  of  said  previous  bai^gain, 
shortly  afterwards,  on  the  same  day,  sold,  or 
pretended  to  sell,  said  cattle  to  the  other  de- 
fender Owler  ?  or  whetiier  the  defender 
Owler  bought  them,  knowing  of  any  pre- 
vious sale  ?  or  whether  Owler  was  a  real  or 
fictitious  purchaser  ? 


€€ 
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*  Before  the  trial  commencedy  the  LoRO  Chief  Commis*- 
SIGNER  suggested^  That  though  there  were  two  defenders,  and  one 
of  them  had  a  separate  defence,  yet  as  the  case  was  one,  the  Jury 
could  not  divide  it,  and  it  would  therefore  be  better  to  allow  the 
circumstances  as  to  tx)th  defenders  to  arise  in  the  course  of  the 
procedure. 
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"  Whether  the  said  other  defender  OWler 
*^  did,  knowing  of  said  previous  sale  to  the 
^*  pursuers,  shortly  thereafter,  on  the  day  afore- 
*'  said,  come  up  to  the  place  where  the  cattle 
**  were  standing  in  the  custody  of  the  pursuers' 
serrants  in  the  said  tryst  or  fair,  and,  assist- 
ed by  several  other  persons  acting  under  his 
'*  directions,  to  the  loss  and  damage  of  the  said 
pursuers,  drive  away  the  said  cattle,  and 
take  them  by  force  from  the  pursuers'  ser- 
"  vants  ?  or  whether  the  said  defender  Owler 
**  did,  during  the  altercation,  offer  to  put  the 
cattle  into  a  neighbouring  grass  park,  till  the 
point  of  right  should  be  determined  ? 
"  Whether  the  said  defender  Owler,  or  per- 
<'  sons  under  his  orders,  when  they  drove  away 
**  the  said  cattle  as  aforesaid,  struck  the  pur« 
'*  suers'  servant ;  *  and  whether  the  said  Owler, 
^<  or  others  under  his  orders,  or  by  his  instiga« 
^'  tion,  did,  on  the  same  occasion,  to  the  injury 
^^  and  damage  of  the  pursuers  in  their  charac- 
'*  ter  and  reputation,  calumniously  allege  that 
the  pursuers  intended  to  pay  for  the  said 
cattle  in  base  stuff,  by  which  they  meant  bad 
**  bills  or  forged  notes  ?  or  whether  the  pur- 
<<  suer  first  threatened  to  strike  the  defender 
^  Owler,  and  to  drive  the  cattle  over  his  head, 
«  and  used  opprobrious  language  towards  him?" 
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''  Tbe  damages  are  laid  at  L.  500." 

The  parties,  who  were  stnmgers  to  each 
other^  met  on  the  second  day  of  the  Falkiik 
Tryst  in  September  1816,  and  the  pursoera 
wished  to  purchase  40  stots  belcmg^ng  to  Pen«> 
nycook«  At  first  he  refused  to  sell  theni^  as 
it  was  proposed  to  pay  the  price  by  a  bill  at 
two  months ;  but  late  in  the  day  he  agreed  to 
take  a  bill  if  M^Ritehie,  a  peitscm"  known  to 
both,  woidd  indorse  it.  This  person'>roiiM  not 
indorse  the  billi  but  assured  Pennyeook  Aat 
the  pursuers  were  in  perfect  credit ;  and,  fbm 
other  circumstances,  it  ap|teared  that  there 
would  have  been  no  difficulty  in  diseQanting 
their  bill. 

After  this  the  parties  were  see*  akrikk^ 
han^s,  ii^ich  was  proved  to  be  the  ciommon 
method  of  concluding  barges  in  the  pnblie 
market.  The  pursuers'  servAts  pmoeeded  to 
mark  the  cattle,  which  is  never  done  tiU  a  bar* 
gain  is  concluded,  though  it  is  done  before  tbe 
price  is  paid. 

The  parties  went  to  a  tent  to  settle  the 
price,  but  Pennyeook  soon  left  it,  and  some* 
time  aftorwards  the  servants  of  the  other  de* 
fender  were  found  driving,  off  the  cattle.  A 
dispute  arose,  and  there  was  mneh  abuse  on 
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both  sidesi  biit  the  pursuers  failed  in  an  attempt     Johmstoh^ 
to  prove  that  Owler  said  they  were  to  pay  in  v. ' 

^  uncurrent  stuffl"  Some  of  the  witnesses  on  ^***|^ooe; 
eaeh  side  swore  that  the  party  for  whom  they  ^-•'V^ 
were  called  offered  to  put  the  cattle  into  a  field 
till  it  was  ascertained  to  which  party  they  be* 
longed.  And  it  was  proved  that  several  of  the 
pursuers'  friends  offered  to  pay  the  price,  if 
Pennycodc  would  appear  and  receive  it. 

■ 

The  counsel  for  one  of  the  defenders  men-  it  b  eonpetnt 
tioned  a  particiilar  expression,  and  asked  a  wit-  qomNmi  to  a 
ness  for  the  pursuers  if  he  had'heard  the  pur-  ^^*™"^ 
suer  Johnston  use  it,  to  which  an  objection  was  tian. 
taken  that  it  was  a  leading  question. 

Lord  Chief  Co^imissioker. — In  cross-ex- 
amination  you  may  lead  a  witness,  because  the 
party  against  whom  he  is  called  has  no  com- 
munication with  him ;  and  because  the  cross- 
examination  is  to  try  his  truth  and  consistency. 
In  examining  in  chief  it  is  not  allowed,  because 
a  leading  question  suggests  the  answer  to  a  wit- 
ness with  whom  communication  has  been  had, 
and  who  may  answer  according  to  the  sugges* 
tion. 

Another  witness,  in  his  examination  in  chief, 
having  stated  that  Owler  during  the  dispute 
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dbook  his  stidi  at  Johiutony  and  dmateiied  to 
knock  him  off  his  horsey 

Murrey f  for  Owleri  aAed  him  whether 
Johnston  was  a  strong  maDt— 'whethw  he  wis 
good  natured,  &c. 

Lord  Chief  Commissioneiu*— I  by  no 
means  disapprove  of  this  mode  of  examina- 
tion»  but  it  is  not,  according  to  the  rule  which 
has  been  so  often  insisted  on  here^  via«  thai 
cross-questions  must  be  confined  to  the  sub- 
jects of  the  examination  in  phief.  I  feel 
verj  anxious  that  this  rale  should  be  alteied ; 
and  that  as^  in  the  neighbouring  country^  when 
a  witness  is  brought  forward  by  either  party^ 
it  should  be  in  the  power  of  the  opposite  party» 
in  his  cross-examination^  to  put  questions  to  him 
on  every  point  o(  the  ease.  It  appears  to  me 
not  a  rule  of  law,  but  a  mere  matter  of  prac* 
tice ;  and,  therefore,  if  the  Court  and  bar  unite 
they  may  do  it  away;  by  which  we  shaU  in 
all  cases  be  sure  of  getting  at  the  truth  of  the 
facts. 


Murray <i  for  the  defender,  when  another 
witness  was  called,  took  a  distinction  between 
the  case  of  a  defender  attempting  to  make  out 
his  defence  by  the  pursuers  witnesses,  and  his 
examining  them  as  to  the  pursuen'  case  {  he 
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m&tenAeA^  thM,  though  the  defender  wan  not 
entilted  lb  ttitdte  out  his  own  case  in  thi&  man- 
ner, he  was  entitled  to  examine  them  as  to  the 
^i^ers'  cate. 

J^Jff^  of]j^cted)**^ross  fneans  cross  to  the 
examihaiion  in  6hief  of  the  witness,  not  cross 
to  the  pursuers'  case. 

LoRl)  Chief  CoMitfi8sioKtR.-»*-When  the 
objection  is  taken  we  must  sustain  it.  In  that 
case,  the  only  way  of  getting  the  evidence  is  to 
have  the  witness  reinclosed,  and  called  and  ex- 
amined in  chief  by  the  defender. 


Jortiittoii, 

V. 

&c. 


As  there  were  two  defenders,  and  as  it  was 
doubtful  whether  both  or  either  would  lead 
evidence,  Mr  Jefflbey,  when  the  evidence  for 
the  pUrsuer  was  closed,  adced  the  opinion  of 
the  Court  as  to  the  form  of  procedure. 

Lord  Chief  Commissioner. — The  defen- 
ders must  do  every  thing  they  are  to  do  before 
you  reply.  The  case  is  in  substance  an  ac- 
tion against  one  defender  for  breach  of  bar- 
gain, and  against  the  other  for  aiding  him  in 
doing  so.  The  examination  of  the  witnesses 
for  Pennycook  must  be  confined  to  the  first  of 
these. 


W]iCDtiPod»« 
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The  case  was  then  opened,  atid  evidence  hd 
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for  Fennycook.    When  it  was  closed,  the  case 
for  Owler  was  opened  and  his  evidence  led« 

Keai/f  for  Fennycook,  contended,«"-The  first 
bargain  was  not  concluded^  as  the  agreement 
was  to  sell  for  money,  and  the  pursuers  offered 
a  bill.  There  is  no  damage  proved,  as  the 
maikets  fell.  This  is  a  mere  question  of  hu* 
mour,  as,  even  according  to  the  rise  in  the  mar* 
ket  alleged,  (and  that  sworn  to  only  by  one 
witness,)  the  whole  sum  in  dispute  would  not 
exceed  L.  5. 


Murrc^f  for  Owler,  admitted,— If  there 
was  a  breach  of  bargain  from  corrapt  motives, 
the  party  will  be  liable  in  damages ;  but  there 
was  no  concluded  bargain,  and  no  proof  ev^i 
of  a  bill  having  been  drawn  or  ofiered.  The 
second  was  a  bona  fide  sale,  and  the  only  claim 
against  Owler  is  on  the  ground  that,  by  a  ficti- 
tious sale,  he  enabled  the  other  to  break  his  en* 
gagement.     The  defamation  is  not  proved. 

Cockhum^  who  opened  the  case  for  the  pur- 
suer, and  Jeffrey^  in  reply,  insisted,— -There  was 
a  concluded  bargain ;  and  Owler  is  liable  whe- 
ther he  knew  it  or  not,  as  he  carried  off  the 
^ttle  after  he  was  informed  of  the  sale.    The 
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catde  were  sold  and  delivered,  and  a  mark  wa8 
put  on  them,  in  presence  of  Pennycook ;  not- 
withstanding the  evidence  given  by  his  drover 
to  the  contrary.  Even  had  the  pursuer  en- 
gaged to  pay  ready  money,  this  would  only  have 
entitled  the  defender  to  retain  them  till  the 
condition  was  fulfilled,  but  would  not  entitle 
Inm  to  sell  them  to  another.       ^ 

Even  if  the  market  had  fallen,  the  pursuer  is 
entitled  to  damages  on  account  of  his  disap^ 
pointment,  and  to  do  away  the  idea  that  he  is 
not  to  be  depended  on  in  his  dealings.  If 
Owler  did  not  know  of  the  first  sale  before,  he 
is  clearly  accessary  after  the  fact. 

It  is  difficult  to  reconcile  the  testimony  as 
to  the  proposal  to  put  the  cattle  in  a  field  till 
next  day  ;  but  if  Owler  really  wished  this,  why 
did  he  drive  them  away  to  his  own  farm  ? 


Johnston, 
Pbnnycook, 


Lord  Chief  Commissioner.— -In  this  case 
I  shall  rather  state  the  import  of  the  evidence 
than  enter  into  it  in  detail,  as  more  depends  on 
the  general  effisct  of  it  than  on  particular  ex- 
pressions, or  on  the  mode  in. which  it  was 
given. 

The  issues  are  more  involved  than  those 
usually  sent  here.  The  first  is  clear,  and  on  it 
the  whole  rests.    The  second  involves  a  num« 
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Johnston, 
Pbnntcook, 


ber  of  issijes.  Whether  this  wag  a  preteod^d 
sale  may  now  be  left  out  of  view,  for  it  is 
proved  that  the  pvice  was  psid. 

The  last  issue  is  given  up. 

The  only  question  is^  whether  the  first  bar« 
gain  was  concluded.  Iii  a  bai]gain  for  sale 
there  are  three  things :  1^^  An  agrrament  of 
two  parties  for  a  sale ;  Sef,  The  price  to  be 
paid ;  Sd^  The  mode  of  payment. 

In  this  case  the  price  was  fixed,  and,  tb^^« 
fore,  the  questions  are,  if  there  was  an  agree* 
ment  for  a  sale,  and  if  the  parties  had  settled 
the  mode  of  payment. 

That  there  was  an  agreement  for  a  sale  ^ 
pears  from  their  striking  hands,  from  the  cattle 
being  iparked,  and  other  circumstances.  lu 
this  case  there  was  no  attempt  to  prove  that  it 
was  done  fraudulently^  or  that  Pennycook  ever 
appeared  and  said  it  was  done  without  his  au* 
thority.  There  certainly  is  a  prima  Jacie  que 
made  out ;  and  it  was  therefore  incumbent  oo 
him  to  come  forward  and  show  that  there  was 
some  misunderstanding,  and  that  the  bargup 
was  not  binding  on  him ;  but,  instead  of  thi^ 
he  absconds.  A  number  of  circumstances  show 
that  the  paymept  was  to  be  by  bill.  If  you 
differ  from  me  as  to  the  bargain  being  com- 
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pleted,  and*  the  payment  being  by  bill^  I  think 
you  may  find  for  the  defenders. 

All  that  has  been  said  applies  equally  to  the 
second  issue.  It  was  not  a  pretended  sale,  but 
a  real  one.  The  damages  against  Owler  de- 
pend upon  his  knowledge  of  the  first  sale,  and 
it  is  therefore  important  to  decide  whether  he 
knew  of  it.  His  knowledge  of  it  does  not  rest 
on  positive  testimony ;  but,  if  you  are  satisfied 
that  he  knew  of  it,  I  do  not  think  it  necessary 
to  separate  the  damages. 

As  to  the  last  issue,  it  is  clear  he  drove  them 
away  led  ifpiipiflt  the  will  of  tfaft  puraueri. 
Soth  parties  seem  tp  hwe  mad«  a  proposal  to 
put  them  into  a  grass  field. 

Specific  damages  have  not  bem  promdi  aiidy 
iherefi)re,  they  must  rest  generally  on  the  ii^ury 
dflne ;  and  vindictive  daipages  ought  not  ta 
be  given. 


JomviTor, 

if. 
FsmiTcodX, 


^*  Vejdiet  for  the  pnraoeis,  finding  the  d#» 
«<  fenders  jointly  lidbie  in  daa^ges  to  dM  ax* 
^  teat  of  L.«0  Stetliog.*'  ^ 


*  The  Jury,  in  thii  and  sevenl  otber  caMS,  gate  a  TOdict  te 
^oats,  as  well  as  damages,  but  iniii  Wbnned  bf  the  Court  thtt 
that  ^ns  pot  within  their  {rovincf.  , 


n^ 
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reb^Sl^ 


Jeffrey,  Cocklmm,  and  Samdford,  for  the  Pl»oen. 
JT^roy  and  Whighami  for'l^ennyoook. 
«/.  il.  Murray  and  Aliion,  fbr  Owler. 

(Agoits,  JV.  FT.  Hoberttotiy  MaerUdde  and  Mttrtdy^  w.  s.  and  A 


rR£a£NT^ 
LOADS  CHIBP  COUNI88IOKEE  AKD  FXT1|ILIY. 


Mrs  Harut  and  Others  v*  Lindsays* 

7hi8  was  an  action  for  proving  the  tenor  of  a 
settlement  executed,  and  afterward  destroyed^ 
by  the  late  John  Lindsay  of  Easter  Amiafirechi 
There  was  also  a  declarator  to  have  it  found 
that,  at  the  time  the  deed  was  destroyed,  ht 
was  imbecile,  from  palsy,  or  some  other  cause. 

Defence.— *The  settlement  was  destroyed 
by  the  gxanter.  In  proving  the  tenor,  it  is  ir* 
zrievant  to  inquire  whether  he  had  the  fuD  use 
of  his  faculties  when  he  destroyed  the  deedj 
as  they  were  in  the  same  state  as  when  he  eze- 
cuted  it* 


ISSUES* 

^^  Whethert  dbout  the  beginning  of  June 
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<«  1811,  the  deoeftsed  Mr  John  Lindtty  ixe-   HARLtir^&t. 
*^  cuted  a  deed  of  settlement  of  his  estate  and     Lindsays. 
**  effects,  confiMrm,  or  nearly  conform,  to  a  scroll 
*^  recovered  from  Mr  Alexander  Ho|^,  writer 
*<  in  Kinross,  and  produced  in  this  process  ? 

*'  Whether  the  said  deed  was  not  afterwards^ 
^*  in  the  course  of  suttamer  1812,  destroyed, 
"  and  in  what  mannfcr  ?    . 

'<  Whether,  at  the  tiofte  the  said  deed  of 
^'  settlement  was  destroyed,  the  said  Mr  John 
*'  lindsay  was  reduced,  by  disease  or  otherwise, 

to  such  a  state  of  mental  inciqpacity  and  im«- 

becility  as  to  render  him  incapable  of  under- 
«<  standing  or  managing  his  affurs  ;^  and  whe* 
**  ther  he  did  not  continue  in  that  state  down 
«'  to  the  time  of  his  death? '' 

The  late  Mr  Undsajr  waa  in  very  bad  health 
fcr  some  years  before  his  death }  he  could 
scarcely  move,  and,  from  a  disease  in  his  throat, 
what  he  said  could  not  be  understood,  except 
by  those  accustomed  to  communicate  with  him ; 
bttt  it  appeared  that,  though  he  was  in  this 
state  of  bodily  weakness,  his  intellects  were  not 
destroyed,  though,  to  one  not  acquainted  with 
the  cause  of  his  illness,  he  had  much  the  ap- 
pearance of  a  man  whose  intellects  were  im^ 
paired. 


9^  CASES  TBIBD IH  V^U, 

^»Mr«&<.        In  1811,  Mr  Hogg,  writer  ui  itkuross,  was 
Lindsay^     empk>yed  byhim  to  vske  his  settleiiieBt.  This 
^^^""^^     ibedf  after  it  was  executed,  was  returned  to 
Mr  Hiogg.     In  the  following  year,  Mr  Und* 
say  wished  to  alter  his  settlement,  and  sent  for 
the  deed.     At  firet,  Mr  Ho^  was  unwilling 
«to  part  with  it,  tmt  having  satisfied  himself 
of  his  capacity,  and  Mr  Lindsay  having  come 
in  a  gig  along  wkh  hie  niece,  the  deed  was  de- 
livered to  him. 

Sometime  after  this,  two  of  his  servants  were 
called  into  the  room,  to  see  him  destroy  it, 
which  he  did  by  holding  it  to  the  fire  till  it 
was  nearly  all  consumed,  when  one  of  die  ser- 
vants shook  it  firom  his  hand  under  the  Are. 
They  were  called  back  a  little  after,  and  one  of 
them  wrote  a  certificate  (to  the  dictation  of  Mr 
James  Lindfliy)  of  w^at  they  had  seeo,  and 
both  signed  it.  Mr  Ho^  had  several  meet- 
ings with  him,  with  a  view  to  pepare  a  new 
deed,  but  this  was  not  done,  and  he  died  in* 
t;estate. 

This  action  was  Inrought  to  prove  the  toior 
of  the  deed  destroyed. 

Before  the  witnesses  were  called,  the  Lord 
Chief  Commissioner  observed, — Tlie  defend- 
er must  take  care,  when  the  pursuer  closes  hia 

10 
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cw^  tlwt  three  wit|wgW8»  abo  ia  \a$  liit,  be    HutsT* 
iiot difclwg^  with  the  rest    ln^w»9tf^h     Umtm. 
sent  in  dependence  m  the  First  DivisioQ  <tf       wv-i^ 
the  Cgurt  of  S^wqp^  on  a  iqoiiaii  for  a  new 
triidt  one  of  the  grounds  stated  is,  that  a  wit- 
ness cited  for  the  de^nder  was  disehfirged 
along  with  the  pursuer's  witnesses. 

One  of  the  servants,  who  was  present  when  Before  aAiag 

the  deed  was  burnt,  was  asked  if  ho  recoUectod  ^e^of  a 

what  was  in  the  certificate  which  he  signed  on  J^St'toS' 

that  Qccasiom  '^'a^^^S'^ 

\,OBS^  CiilEr  CoMVISSIONEiU^'-^^foie  ask*    \o^  or  witk, 

iug  ii«  contents  you  ought  to  prove  that  you 
made  ev^ry  effort  to  produce  it,  but  that  it  h 
lost  or  destroyed!  or  that  you  applied  for  it  wd 
was  refused. 

Jijffrfjf  opened  the  case  for  the  de&u^r# 
and  called  two  witnesses,  but  Mr  Cockbum  de« 
(lined  majdi^  any  reply* 

I^RP  QnjKB  CQMMisaioin:R.-^SinM  Mr 
Cockbum  makes  no  reply,  this  comes  to  be  a 
short  case ;  and  unless  you  have  any  doubts  or 
call  on  me  to  do  so,  I  shall  not  go  into  the  evi- 
dence. Since  that  of  Mr  Hogg,  th9  whole  has 
be^n  in  favour  of  the  defender. 


hdd. 
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HA&LBVfto.       I  sliall  not  go  thhmgh  the  evidence,  but 
LwDSATs.     merely  state  the  issues,  and  what  I  think  pro* 
ved  on  each. 

1^/,  It  is  proved,  and  therefore  you  may  find, 
that  the  late  Mr  Lin^y  executed  a  setde- 
tnent,  conform  to  the  scroll. 

9df  Two  witnesses  swear  that  it  was  the  late 
Mr  Lindsay  who  put  it  into  the  fire ;  and 
therefore  you  may  find  that  it  was  destroyed 
by  his  putting  it  into  the  fire. 

Sdi  This  is  the  important  issue,  and  it  also 
is  sufficiently  proved.  Mr  Ho^,  before  deli* 
vering  up  the  deed,  went  and  satisfied  himself 
that  Mr  Lindsay  had  not  become  incapable  of 
understanding  what  he  did.  Though  Mr 
Lindfliay  could  not  always  make  him  under^ 
stand  what  he  wished  done,  still  he  could 
signify  his  approbation,  or  disapprobation,  of 
any  proposal  made  to  him.  Mr  Hogg,  also^ 
on  another  occasion,  acted  as  a  notary  for 
Lindsay ;  and,  on  thb  occasion,  like  a  correct 
man  of  business,  he  also  satisfied  himself  of 
his  capacity.  Dr  Spence  explained  the  na- 
ture of  Mr  Lindsay's  disease ;  and,  in  an- 
swer to  a  question,  *'  Whether  he  was  reduced 
*^  to  such  a  state  of  mental  incapacity  and  im* 
**  becility  as  to  render  him  incapable  of  under* 
«  standing  or  managing  his  affiurs  ?  '*    Dr 
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Spence  said,  it  was  from  bodily^  not  from  men-    Hakmt^  && 
tal  incapacity,  that  he  w«s  inci^Ndble  of  ma-     Livdsats, 
na{^  hia  a£Burs« 

The  Jury  oonanlted  for  8ome  time,  when  they 
were  asked  if  they  had  any  difficulty,  or  if  they 
wished  to  retire.  The  Qiancellor  stated  that 
they  had  no  dfficolty  on  tlie  ease— their  only 
difficulty  was,  how  to  return  their  verdict  in 
terms  of  his  Lordship^s  direction. 

Lord  Chief  Commissioner.— I  shall  lead 
to  you  what  I  have  drawn  out,  (which  is  the 
common  way  in  special  verdicts,)  and  you  may, 
if  you  choose,  adopt  it. 

The  Jury  did  so  accordingly. 

^'  Verdict  for  the  defender.'^ 


Cocklwm  and  JBHore^  fbr  the  Piursuen. 
Jejfrey  and  Jamuan^  fi)f  the  Defenders. 

(Agenti) F.  Cm^i  w.q,  and  F.  Qrfy  w.  «.> 


.m* 
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niKSENT, 


1^      HABT.T  and  Othos  «r.  SwiK  «ad  Odien. 

ftnonnce.— A  Tbis  was  an  fietiMi  for  iMenr6riQ|r  L.3000»  iB«> 

le  fully  eaoip-  fUTod  Upon  the  IwU  ukI  sMtet  of  the  Eui  of 

Sbfi^MT  Fifep  Gh«mihndiiian«    The  aastred  olaiiBed  oa 


bet  by  want  of    a  total  loaB. 
Cfniifmitoty  or 
being  detained 

tocompkttit        DareNCE.— Uli  The  Tessel  wm  Aot  ftUljr 

\iben  she  left  the  Dort  of  Banff.    3dL 


'.  I  HI  1 1  t  ;^ » 


&& 


There  was  not  a  total  lads. 


case  was  reported  by  tbe  Judge-, 
lal  to  the  Second  Division  of  the  Court  of  Ses* 
Mon»  who  approned  of  the  fottowiog  iMies,  and 
also  appointed  the  underwriters  to  stand  in  the 
character  of  pursuers  in  the  Jury  Court. 

ISSUES. 

<<  1.  Whether  the  vessel,  the  Earl  of  Fife,  the 
*^  property  of  the  pursuers,  (now  defenders,) 
**  was  fully  equipped  for  the  voyage  on  which 
^  she  was  insured,  when  she  ssdled  from  the 


iiif.  THB  mmr  aavn.  iO§ 

^  hfiil>oar  of  Banff  apoii  thci  Idch  day  «f  Apiril   HiRnr,  hu 
**  1816,  or  about  that  time  ?  smith,  ftc. 

<<  2.  Whether  the  losa  of  the  taid  venel 
^^was  caused  by  her  not  hanng  been  fiUly 
*^  equipped  for  the  voyage  insured,  when  she 
<<  sailed,  as  aforesaid  ? 

«<  9.  Whether  the  loss  of  said  y^Mel  was 
<<  caused  by  her  haying  remained,  or  been  de« 
<«  tained  in  the  bay  of  Banfi^  to  reeeiTe  on 
<'  board  provisions,  stores»  or  other  necessaries 
*^  for  her  said  voyage  ?  " 

The  dup  Earl  of  Fife  was  insured  <*  at  and 
<<  from  Banff,*'  and  ^*  with  Ubertyi  on  her  re^ 
**  turn,  to  lighten  in  the  bay,  if  necessary,  to 
*<  allow  the  vessel  to  enter  the  harbdur/' 

The  vessel  was  mustered  by  the  Custom- 
house officers,  and  had  her  stores,  ballast^  &c. 
on  boards  in  the  month  of  March  ;  but,  owing 
to  a  want  of  sufficient  depth  of  water,  she 
could  not  get  out  of  the  harbour.  At  this 
time  she  had  on  board  five  or  six  puncheons 
extra  aUowance  of  beef  and  pork,  with  a  view 
to  her  remaining  longer  in  the  Greenland 
seas  than  formeiiy,  in  case  she  was  not  suc- 
cessful. Part  of  the  beef»  ballast,  &c.  was 
taken  out  again,  and  she  did  not  sail  till  the 
12th  c^  April,  when,  the  weather  being  fine. 


SM  eA8X8  TRX£D  IN  Uv.  J^ 

Harvit^  &c   she  iKdB  warped  out .  of  the  harbour.    There 
$MiTH9  &e.    being  less  water  in  the  harbour  than  in  the  en* 

trance  to  it,  part  of  her  provisions,  &c.  were 
ranged  upon  the  pier,  and  she  took  part  of 
these  on  board  as  she  was  going  out ;  but  some 
puncheons  of  the  extra  provisions,  and  a  num- 
ber of  shaked  casks,  were  left.  After  warpmg 
out  about  a  quarter  of  a  mile,  (during  which 
time  she  took  in  some  ballast  water,)  it  b^an 
to  blow  so  hard,  that  it  was  found  impossible  to 
continue  the  operation  of  warping ;  and,  as  the 
wind  was  contrary,  and  they  had  not  got  far 
enough  out  to  clear  the  land  on  either  tack^ 
they  put  out  first  one.  Anchor,  and,  as.the.  storm 
increased, .  andtl\er ;'  but  the  ring  of  the  first 
giving  way,  and  fiudingrthat  they  would  strike 
at  low  water,  if  they  allowed  the  vessel  suffi- 
cient cable  to  ride  on  the  second,  they  cut 
their  pable,  and  ran  her  on  the  beach. 

A  number  of  witnesses  were  examined  as  to 
the  quantity  of  baUast  nepessary  for  the  vessel, 
and  some  of  them  gaye  it  as  their  decided  opi* 
nion,  that  she  ought  to  have  had  half  her  re* 
gister  tonnage ;  and  that,  without  this  quantity, 
they  would  not  consider  her  ^*  fully  equipped/' 
The  defenders  attempted  to  prove  that  (in*- 
cluding  her  stores)  she  had  this  quantity  on 
board*    Their  proof  on  this  point  was  defec- 
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tive»  but  they  proved  thdt  she  was  as  deep  in    HARtrev^  &e. 

the  water  as  on  former  voyages,  and  that  she     Smith,  &a 

was  in  a  condition  to  go  to  any  part  of  the 

world.     It  was  also  proved,  that  she  had  on 

board  sufficient  provisions  for  the  voyage,  and 

that  there  was  no  order  given,  and  that  it  was 

not  known  to  be  the  intention  that  she  should 

cast  anchor  in  the  bay,  and  wait  for  the  articles 

left  on  the  pier. 

The  first  witness  called  for  the  pursuers  was 
examined  as  to  the  quantity  of  ballast  necessary 
for  a  vessel  of  a  certain  tonnage,  the  mode  of 
stowing  it,  and  the  consequence  of  a  deficient 
quantity  being  on  board  ;  and  in  answer  to  a 
question  from  the  Court,  stated,  that  he 
thought,  on  hearing  an  accurate  description  of 
the  ship  in  question,  he  could  say  what  quanti- 
ty of  ballast  was  necessary.  The  counsel  for 
the  pursuer  then  suggested  that  the  witness 
should  be  asked  whether  he  was  acquainted 
with  the  build  of  Sunderland  vessels. 

Lord  Chief  Commissioner. — It  would  be 
better  to  lay  before  him  an  accurate  description 
of  the  vessel,  and  then  to  ask  his  opinion. 

Sut  the  counsel  for  the  pursuers  having  stat-p 
ed  that  he  had  not  sisked  him  any  thing  as  to 
the  ship  in  question  i  and  that  this  inquiry  was 

u 
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Bift^T»  Sx.  not  cross  to  any  question  which  he  had  put  to 
Shith\  &e.  the  witness,  and  did  not  arise  out  of  the  ex- 
^"^^"'"^^      amination  in  chief,  his  Lordship  said,  he  would 

strike  out  of  his  notes  all  that  the  Court  had 

asked  the  witness. 

CktimutaiicM        X]]ye  second  witness  for  the  pursuers  having 

in  whidi  i  wit- 

iKM  was  caUed  Stated,  that  a  vessel  of  330  tons  requires  about 
^^<^^  160  tons  of  ballast,  but  that  the  quantity  de- 
aod  diimiNed.    pends  a  good  deal  on  the  build  of  the  vessel. 

Loan  Chief  Commission£R.~-I  have  been 
present  at  a  great  many  trials  of  this  sort,  and 
the  common  way  is  to  lay  before  the  witnesses 
an  accurate  description  of  the  vessel,  and  then 
to  ask  their  opinion, 

I  am  averse  to  interfere  with  the  conduct  of 
a  case,  but  if  there  be  no  accurate  descrip- 
tion of  the  ship  agreed  upon,  I  would  recom- 
mend that  the  carpenter  be  called  to  describe 
the  vessel  in  the  presence  of  this  and  the  fiw« 
mer  witness,  and  that  they  should  then  be  ask- 
ed their  opinions,  as  persons  of  skill,  as  to  the 
ballast  of  such  a  vessel. 

J^^9  for  the  defenders,  admitted  that  the 
pursuers  might  call  the  carpenter  to  describe 
the  vessel  to  the  witness  now  under  examina- 
tion, but  maintained  that  it  was  incompetoit 
to  call  back  the  former  witness,  wha  had  been 


I 
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* 

fUtly  examined  and  dismissed.    £ven  where  t  Hittct,  &e. 

witness  has  not  been  fully  examined,  this  is    SMitH^&c. 

sometimes  refused  j  but  that  is  not  at  all  Aimi*     v—^v-^^ 

h^  to  what  is  proposed  on  the  present  occasion.  V 

In  Davie's  casei  there  were  eontrio^  decisions  Tait«.Dtv]^     ^ 

on  this  point ;  and  the  second  examination  was  ^^^  **'  ^**^*  /" 

not  allowed  without  a  condescendence  of  what 

had  taken  place  at  the  first  examination ;  of 

the  facts  to  be  proved  by  the  Witness ;  and 

showing  that  they  were  essential  to  the  case. 

Moncreiffy  for  the  pursuers,  contended.  That 
he  was  entitled  to  call  back  the  witness,  Which 
had  been  dOfne  in  a  fishing  Case ;  he  also  men- 
tioned a  case  in  which  a  gentleman  present  had 
been  twice  examined. 

Loft]>  Chie^  CoMHissioNER.-^In  one  view, 
this  is  eonttary  to  every  principle  with  which  I 
snn  fomUiar  j  but  perhaps  we  are  not  so  much 
St  variance  in  reality  as  in  appearance.  It  is 
contrary  to  justice,  and  consequently  incompe* 
tent,  when  a  witness  has  been  thoroughly  ex- 
mined  and  dismissed,  to  call  him  back  to  eke 
out  the  case,  merely  because  the  other  witnesses 
Bave  not  in  their  evidence  come  up  to  what  the 
pursuer  expected. 

Here  the  examination  as  to  this  point  came 
froiii  the  Court  rather  than  the  bar,  and  on  a 
question  as  to  the  build  at  a  particular  pott,  I 
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Harvbt,  &C. 

V- 
SMITHy  &C. 


suggested  the  propriety  of  proceeding  in  this 
manner.  The  witness  is  to  be  asked  his  opi- 
nion after  hearing  the  vessel  described.  It  ap- 
pears to  me  that  justice  requires  it,  and  I  do 
not  think  it  infringes  on  any  rule  of  the  law  of 
Scotland. 

The  carpenter  was  then  called,  it  being  un- 
derstood that  the  first  witness  was  to  be  brought 
back  to  give  his  opinion. 

Lord  Pitmilly. — I  hope  it  is  understood 
by  the  bar  that  the  Court  are  not  laying  down 
any  general  rule,  but  merely  directing  that  it  is 
competent  in  the  particular  circumstances  of 
this  case. 


The  carpenter 
of  a  vessel  may 
be  cslled  to 
describe  the 
buiid  of  the 
yessel  to  ano- 
ther witness* 
bat  it  is  not 
competent  to 
ask  him  in  pre- 
sence of  that 
witness  if  she 
reauire  d  more 
or  less  ballast 
thanusuaL 


On  his  examination  in  chief,  the  carpenter 

did  not  give  a  very  clear  description  of  the 

ship  i  and  on  his  cross-examination,  with  the 

view,  as  was  stated,  of  clearing  it  up,  he  was 

asked,  whether,  from  her  build,  she  required 

more  or  less  ballast  than  usual.     To  which  it 

was  objected,  1st,  That  the  question  was  not 

cross  to  the  examination  in  chief ;  2e4  That  it 

could  not  be  asked  in  presence  of  the  other 
witnesses. 

Lord  Pitmilly  said, — As  I  am  bound  to 

deliver  my  opinion,  I  must  say  I  think  the 

question  improper  in  presence  of  the  other  vnt- 
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msses.    These  witnesses  are  called  to  give  their    Hartey,  &c« 
opinions^  and  the  carpenter  is  caUed  to  describe     Smith,  &c. 
the  vessel  to  them.     The  question  proposed  is     '•^^^^^ 
competent  and  necessary,  but  I  do  not  think  it 
ought  to  be  put  in  presence  of  the  other  wit- 
nesses. 

Lord  Chief  Commissioner. — The  wit- 
ness is  called  to  state  the  length,  &c.  of  the 
ship.  This  question  is  intended  to  throw  light 
on  the  cause,  not  to  explain  the  build  of  the 
ship.  This  is,  therefore,  not  the  proper  time 
to  put  it. 

When  the  carpenter  was  removed,  the  first  a  wJtneM  called 

witness,  on  being  again  called,  was  asked  whe-  Ibn  M^TmS' 

ther  he  thought  that,  by  a  question  or  two  to  **f,**^3^*'t°^ 

the  carpenter,  he  could  have  ascertained  with  i  witness  called 

more  precision  the  build  of  the  ship.     He  said  foUertu^ent 

he  could.     It  was  then  proposed  to  call  back  J^Jj  Jlj*;  °? 

the  carpenter,  but  it  was  objected,  that  parties  njon  is  to  be 
ought  to  come  with  their  cases  prepared,  and 
not  to  make  a  witness  act  as  agent. 

Lord  Chief  Commissioner. — Certainly 
the  pursuers  have  already  had  every  indulgence 
which  the  law  will  allow  them.  When  another 
ease  of  this  kind  occurs,  gentlemen  ought  to 
come  prepared  with  an  accurate  description  of 


310  CA858TBIEIUN  ^Ux.9, 

Haet^y,  &c«  the  vessel ;  whH^li  919;  W9^Y  te  don?!  as  by  iiot 

SMITH4  &c  of  Parliament  British  ships  muiit  b?  ¥Qgister#d» 

se^wfm  *^^  *^®  register  cQptaiiis  a  de^Qriptioa  of  the 

c.  60.  vessd. 

Cockburriy  in  opening  the  case  for  th^  pur« 
sueif ,  maintainedt*-^Iasurance  require^  the  in- 
sured to  f^  with  the  best  faith,  md  to  conimu^f 
Qieat^  tbi9  Qiitvre  of  th$  r|ski^***the  vessel  qwt 
be  seawoiPthy ;  mi  in  this  c^m  she  ^nMt  he 
more,  she  must  be  '*  fully  quipped'*  for  4ie 
voyage  in  question  before  she  leaves  the  li^rbwr; 
if  she  want  her  compass,  or  have  left  part  of 
her  ahak^ed  ci^^ks  behind,  the  ^^de^write^|  will 
he  free,  though  she  may  b@  lost  i|^  sight  of 
land  where  the  compttsg  cpidd  b^  pf  no  use  to 
her. 

Lord  Ciiief  CoMMi$sioNEa.-*-^Ym  WQvld 
require  to  prove  that  she  "mit^  for  th?^  Dq 
you  mean  to  say  that  th<^  leaked  casks  vir^re  ne- 
cessary for  ballast  ? 

Cockbum. — No  j  but  they  were  intended  to 
make  part  of  her  equipment.  She  also  left 
part  of  her  beef  and  beer.  She  had  not  her 
complement  of  boats  or  men  ou  hoa^rd,  nor  9k 
sufficient  quantity  of  water  ballast.  She  essk 
anchor  iA  the  bay  to  supply  these  defects  in  her 
equipment. 
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Jeffrey^  for  the  defenden,  stated,^ — The  cue  Harvet»  &«. 
is  contained  in  the  first  issue ;  and  as  I  have  Smitr,  &e. 
no  doubt  it  will  be  found  in  favour  of  the  de- 
fenders, they  have  no  interest  in  the  other 
two.  This  is  a  painful  case»  as  tending  to 
throw  discredit  on  the  mercantile  character  of 
the  country.  These  insurers  living  at  Aber- 
deen, and  knowing  perfectly  the  facts,  main- 
tained for  a  year,  that  we  were  not  entitled 
to  abandon.  The  English  underwriters  have 
settled  their  part  of  the  insurance,  tind  said 
they  would  have  done  so  on  the  day  of  the  loss, 
had  it  not  been  for  the  misrepresentation  of 
the  Scots  underwriters. 

The  vessel  was  fully  equipped  ;  even  if  the 
quantity  of  ballast  m^itioned  was  necessary,  the 
pursuers  have  not  proved  any  d^ciency,  as  there 
were  6o  tons  of  water  ballast,  and  the  provi- 
sions, ftc.  were  more  than  sufficient  to  make  iqp 
the  rest  of  the  weight.  Being  seaworthy  and 
fully  equipped  are  synonymous.  She  was  fully 
equipped,  and  the  water  ballast  taken  in  during 
the  warping  was  to  make  her  hang  a  little 
astern ;  and  constant  alterations  are  made  in 
this  during  the  voyage.  She  was  over-victual- 
led. It  is  probable  that,  if  the  weather  had 
continued  fine,  the  articles  Idl  behind  would 
liave  been  taken  on  board  during  the  warping 

outj  but  none  of  them  were  necessary  for  the 
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HA&TBY»acc.    safety  of  the  ship,  nor  would  she  have  waited 


Smith,  &c      for  them. 


Moncreiffj  for  the  pursuers,  contended, — It 
appears  from  the  policy  of  insurance  that  the 
vessel  must  be  fully  equipped  before  leaving  the 
harbour ; — ^when  he  was  intemipted  by  a  state- 
ment that  the  policy  was  not  proved. 

Lord  Chief  Commtssioner. — I  have  no- 
thing to  do  with  the  policy  in  this  case,  any 
more  than  with  the  conduct  of  Scots  insurers. 
I  have  no  objection  to  going  out  of  the  case  for 
explanation,  but  I  cannot  consent  to  going  out 
of  it  as  to  the  evidence. 

Mimcreiff-  farther  contended, — The  insured 
must  show  not  only  that  she  was  seaworthy 
when  she  left  the  harbour,  but  that  she  was 
fully  equipped.  This,  as  distinguished  from 
being  seaworthy,  must  mean  that  she  had  on 
board  all  the  equipment  intended  for  her.  It 
is  proved  that  she  wanted  part  of  this,  and  was 
not  **  in  the  state  she  ought  to  be,''  (which  is 
the  definition  of  seaworthy  given  by  Park,) 
for  part  of  her  provisions  were  left,  and  she  took 
in  ballast  after  she  had  sailed. 

If  you  find  that  she  was  not  fully  equipped 
for  the  long  voyage,  the  Court  will  infer  that 
she  waited  in  the  bay  for  the  provisions  and 
casks. 


ms. 
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Lord  Chief  Commissioner. — ^The  Court  HARvET,acc 
cannot  draw  this  inference,  if  the  other  two  Smith,  &c 
issues  be  found  against  the  pursuers.  From  the 
great  pains  and  ingenuity  which  Mr  Moncreiff 
has  displayed  in  this  case,  it  becomes  necessary 
for  me  to  go  into  considerable  detail ;  and,  in 
doing  so,  I  shall  'point  out  the  nature  of  the 
issues,  and  what  I  conceive  to  be  the  intention 
of  the  Court  in  sending  them. 

It  is  necessary  that  we  come  to  a  clear  and 
distinct  decision  whether  the  vessel  was  fuUy 
equipped  ;  and,  to  apply  the  proof  to  this  ques- 
tion, the  two  first  issues  must  be  taken  toge- 
ther. .The  equipment  may  be  either  for  the 
navigating  or  for  the  mercantile  part  of  the 
voyage ;  and  if  there  was  any  doubt  of  the 
meaning  of  equipment  in  the  first  issue^  the 
fliecond  would  show  that  it  was  the  sufficiency 
of  the  navigating,  not  the  trading,  part  of  the 
equipment  which  is  meant. 

This  equipment  includes  every  thing  that 
renders  her  safe.  It  is  argued  that,  as  there 
are  only  11  feet  of  water  where  the  vessel  was 
lying,  she  must  have  been  deficient  in  bal- 
last; but  the  **  harbour  of  Banff"  does  not 
mean  the  inner  harbour ;  and  though  she  put 
out  part  of  her  stores,  &c.  yet  it  is  proved  that 
die  took  them  in  again  before  leaving  the 
outer  harbour. 


Cw  60. 


ai^  CAflSS  TBIEP  in  Ml^fl^ 

lUftT$Tt&a       The  qpertion  cm  the  two  fint  msues  ig  Bofe 
9ifiTH»i«;.    whether  abe  hoid  suffieient  aochora,  edxle^,  te.> 

but  bas  been  recUiced  to  the  two  poiotSy  whe- 
ther her  TiotnailiBg  end  ballaat  were  efficient 
for  the  Toynge  out  and  home ;  fmd,  ia  this 
question,  the  provisicms  are  to  be  viewed  bodi 
as  provisions  and  ballaat. 

In  this  case,  part  of  the  evidence  is  directly 
opposed ;  and,  tberefiHre,  it  is  necessary  to  go 
particularly  into  it.  Four  of  the  witnesses  for 
the  pursuers,  whose  evidence  is  exposed  to  the 
others,  never  saw  the  vesaeU  but  are  called 
upon  to  give  their  q^inicm  of  the  quantity  ef 
ballast  necessary.  This  requires  a  very  minute 
description  of  the  vessel ;  and  though  I  do  not 
mean  to  throw  any  blame  on  the  conducting  fii 
the  case,  it  is  to  be  regretted  that  gentlem^it 
S6  Geo.  m.  had  not  attended  to  the  act  requiring  the  regi- 
stration of  ships,  (commonly  called  Lenrd  Liver* 
pool's  act,)  which  requires  that  a  minute  de« 
scription  be  inserted  in  the  register.  As  this 
has  not  been  produced,  the  evidence  dqiends 
on  the  description  by  the  earpa[iter>  which  was 
not  so  dear  or  full  as  might  have  been  widied. 
This  being  the  basis  on  which  the  evidence 
rests,  it  is  for  you  to  consider  whi^  weight 
should  be  given  to  it,  in  competitioii  with  the 
opinkm  of  nautical  mmt  who  saw  her  in  the 
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vrater*    Sek^t)^  «vi4epw  cmnot  b^  set  in   Harvbv^^pci 
qppositioii  todir^teyidla»ceofafact.  Iftheje^    SMtT^^oe^ 
i9  conlniififty  in  the  <lirec|  ^videnc^,  ib/m  it 
iwy  have  iweigU. 

Six  witne9WQ  awear  that  tkia  ve^^el  would 
have  sailed  if  th^e  weather  had  permitted ;  and 
thought  w  fltatedi  the  insurers  must  depend 
for  witnesses  on  those  in  the  employment  of 
the  insured^  yet  there  is  nethit^  to  discredit 
Lawrie,  the  chief  mate  of  the  vessel,  who  had 
been  in  this  vessel  on  two  former  voyages; 
who,  on  the  present  occasion,  was  to  risk  his 
life  in  her ;  and  who  swears  that  she  was  as 
deep  in  the  water  as  formerly.  The  shore- 
master  (a  person  not  in  the  employment  of  the 
defenders)  also  swears  that  she  was  II  feet 
one  or  two  inches  deep  when  she  left  the  har- 
bour* 

I  did  not  think  the  pursuers  made  out  their 
case }  but  I  do  pot  regret  that  the  defenders 
led  evidence,  as  it  n^ade  the  matter  still  xao^e 
clear.  It  is  always  unpleasant  to  balance  evi- 
dence ;  but,  in  this  case,  there  is  nothing  which 
goes  to  character ;  it  is  merely  the  scientific 
evidence  in  opposition  to  the  fact. 

The  evidence  for  the  defenders  shows  that    , 
the  vessel  was  fully  equipped;  that  she  was 
managed  with  skill ;  that  every  exertion  was 
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Ha&vet,  &c.    made  to  get  her  out ;  that  the  water  baUast 
Smith,  &c.     was  taken  in  to  improve  her  sailing ;  and  that 

drc^ping  the  anchor  was  a  matter  of  necessity, 
not  of  choice.  If  you  agree  with  me  in  this, 
you  will  find  in  terms  of  the  issues, 

That  she  was  "  fully  equipped,*'  and  that 
she  was  not  lost  by  "  not  having  been  fully 
•*  equipped,"  or  "  by  having  remained,  or  being 
^<  detained  in  the  bay,'*  &c. 

Verdict,  accordingly,  for  the  defenders. 

Moncrtiff',  Cockbum,  and  Skene,  far  the  Pursuers. 
Baird,  Jeffrey,  and  </.  A.  Murray,  for  the  Defenders. 

(Agents,  i>.  Murrayy  w.  s.  and  John  Peat.) 


In  thanking  the  Jury,  the  Lord  Chief 
Commissioner  took  occasion  to  congmtulate 
them  and  the  country  on  the  satisfactory  result 
of  this  second  case  odl  the  subject  of  insurance, 
which  had  been  decided  with  so  much  dis« 
patch. 
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PB£8ENT« 
THE  THREE  L0BD8  COMMI88IONBE8. 


%        Baillie  r.  Brtson.  isis. 

March  19. 

This  was  an  action  of  damages  against  the  de-  5f?"^ f*""' 
fender  for  the  seduction  of,  and  adulterous  con-  but  dw  tduU 
nection  with,  the  pursuer's  wife.  jvoren. 

Defence* — A  denial  of  the  fact  alleged. 

ISSUE. 

*^  Whether  the  defender  did,  on  the  1st  day 
*<  of  January  1808,  or  at  any  time  between 
that  time  and  the  1st  day  of  January  18  IS, 
«  seduce,  and  maintain  an  adulterous  connec- 
tion, and  did  commit  [adultery,  with  Mrs 
*'  Elizabeth  Cross,  or  Boyes,  then  the  wife  of 
the  pursuer,  at  the  pursuer's  house  of  Cam- 
broe,  or  in  the  neighbourhood  thereof?" 


<*  Damages    laid    in    the    summons    at 
*•  L.  10,000." 

FuUarton,  in  opening  the  case  for  the  pur* 


Sis 


CABtn  ffti&b  m 


M«r.  ic; 


suer,  said,-^I  shall  prove  that  the  defender  vi- 
sited almost  daily  at  Cambroe,  and  remained 
all  night  more  frequently  when  the  pursuer 
was  absent  than  when  at  home  ;  that  he  encou* 
raged  Mrs  Baillie  in  habits  of  intoxication,  using 
such  indecent  familiarities  as  prove  that  they 
must  previously  have  had  criminal  connection  ; 
that  she  was  in  the  habit  of  going  into  his  room 
both  at  night  and  in  the  morning,  with  scarce- 
ly any  clothes  on ;  that  part  of  her  clothes 
have  been  found  in  his  bed  {  that,  on  one  oc- 
casion, he  was  seen  coming  out  of  her  bed ;  and 
that,  on  another,  they  were  seen  in  a  situation 
which  left  no  doubt  in  the  mind  of  the  witness 
that  they  were  guilty  of  adultery ;  that,  after 
she  left  the  pursuei^s  house,  on  his  accusing 
her  of  adultery  with  the  defender^  shtf  went  to 
reside  with  het*  bother ;  and  that,  in  the 
neighbourhood  of  her  mother's  house,  she  had 
frequent  meetings  with  the  defender  alone  In 
the  dark. 


Before  a  wit* 
Hens  is  exa- 
minedt  it  is 
ooly  compe* 
tent  to  prove 
an  objection  to 
bis  competen- 
€y»  not  to  his 
credit. 


An  objection  was  taken  to  the  first  witness 
before  she  was  examined,  and  an  offer  made  to 
prove  malice  and  bad  character. 

Lord  Chief  Commissioner. — If  it  be  the 
common  course  to  allow  proof  of  this  nature  in 
this  stage  of  the  proceeding,  I  shall  not  object. 


ID 
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Lord  6iLLiB8.*^At  present  we  cia  <mly      BiiLLtt 
allow  proof  of  the  malice*   The  parties  must  be 
farther  heard  before  we  can  allow  proof  of  the 
other  branch  of  the  objection* 

After  Gallaway,  a  witness,  had  been  ex<* 
•mined  on  the  point,  the  Lord  Chief  Com^ 
BnssiONSR  observed,  7?hat  he  only  proved 
blackguard  expresdons,  not  midice }  and  asked 
the  counsel  if  they  intended  to  move  the  rejec- 
tioB  of  the  witness  on  the  evidence  given,  or 
if  they  were  to  bring  farther  proof. 

Moncrdffy  for  the  defender.*-^This  is  the 
leading  witness  for  the  pursuer ;  her  evidence. 
is  materially  connected  with  the  other  evidence 
in  the  cause ;  and  it  is  most  important  that  the 
Jury  should  know  her  character  before  she 
gives  her  evidence*  We  shidl  prove,  by  those 
who  know  hei*,  that  they  would  not  believe  her 
en  oath.  We  shall  prove  that  she  was  infamous 
at  the  time  she  came  into  the  pursuer's  ftmily, 
and  that  he  knew  that  she  was  so.  She  has  been 
guilty  of  various  infamous  crimes,  [[which  he 
stated  in  detail ;]  and  we  are  entitled  to  bring 
these  before  the  Jury,  that  she  may  be  received 
cum  natcu  Mr  Erskine  says  expressdy,  that  Enk.Pir.IT. 
evidence  of  crimes  is  sufficient  to  cast  a  wit* 
ness,  though  no  conviction  in  a  Court  or  by  a 
Jury  has  taken  place. 
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Baillib 
Bryson. 


Bruce  v.  Pal- 
crmer,  Huxnei 

m.  156. 


Earl  of  Fife  v, 
Tnisteee  oft 
Ice  jy^a  131, 


LoaD  PiTMiLLY. — I  am  quite  satisfied  that  it 
is  incompetent  to  prove  the  objection  stated  on 
the  ground  of  general  character ;  and  I  am 
equally  clear,  that  no  proof  can  be  allowed  of 
the  particulars  facts  alleged  against  her.  In  the 
case  of  the  Dundee  Bank,  Macdonald  was  re« 
ceived  as  a  perfectly  competent  witness,  though 
he  Was  afterwards  convicted  of  forgery.  If  I 
were  to  enter  on  a  discussion  of  the  subject,  I 
think  there  are  good  reasons  why  this  ought  to 
be  the  law,  but  at  present  it  is  sufficient  to  say 
that  I  am  clearly  of  opinion  that  it  is  the  law. 

Lord  Gillies. — I  concur  in  the  opinion  de- 
livered.  This  question  occurred,  and  was  de- 
cided in  this  Court  in  Lord  Fife's  case.  It 
was  there  admitted  by  counsel  of  great  emi- 
nence, that  it  was  incompetent  to  prove  the  ge- 
neral character.  I  state  this  not  that  the  ad- 
mission of  counsel  can  make  law,  but  to  show 
that  it  was  held  to  be  clear. 

The  door  is  shut  against  both  objections. 

As  to  special  objections,  I  think  it  is  the  law, 
and  ought  to  be  so,  that  proof  of  them  cannot 
be  admitted.  As  to  the  objection  to  general 
character,  I  think  it  is  the  law  that  proof  of  it 
cannot  be  allowed  ;  but,  on  this  point,  I  wish 
a  bill  of  exceptions  were  presented,  to  have  the 
point  settled. 
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Lord  Chusf  Commissioner.— -The  ques«  Basllu 
tion  is  decided  by  the  opinions  given,  and  I  Brtson. 
wished  to  hear  these  opinions,  as  this  is  a  queS'- 
tion  on  the  law  of  Scotland.  If  I  had  been  to 
follow  the  lights  of  my  own  mind,  I  wo^ld 
have  taken  the  distinction  that  it  was  compe*^ 
tent  to  bring  evidence  as  to.  general  character, 
tliough  not  in  this  sti^e  of  the  proceeding ;. 
qnd  that  particular  facts  may  be  brought  out 
on  the  cross-examination  of  the  witness.  I  am 
satisfied,  on  general  principle,  as  well  as  ouk 
the  law.  of  Scotland,  that  proof  of  th^  particu« 
lar  facts  is  incompetent. 

This  is  so  general  a  question,  that  I  hope 
some  case  will  soon  occur  where  it  will  be  car- 
ried to  the  last  resort,  in  order  to  have  it 
finally  settled. 

Clerk  J  for  the  defender,  said.  He  must  except 
to  the  decision  on  account  of  the  rejection  of 
evidence,  1^/,  As  to. general  character :  ^d^  As 
to  particular  facts ;  and  stated,  that  it  was  offisr- 
ed  to  discredit,  not  to  disqualify  the  witness. 

Lord  Chief  Commissioner.— -That  is  in*' 
competent  in  this  stage  of  the  proceedings  It 
is  clear  that  any  objection  to  credit  cannot  be 
brought  now.  In  ao  far  as  the  objections  affect 
the  competency  of  the  witness,  we  reject  the 
proof  absolutely  now.    In  ao  far  as  they  affect 
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Baillie       her  credit,  we  reject  them  hoc  statu.    If,  at  the 
Brysok.       proper  time,  you  offer  any  thing  as  to  thei 
credit  of  the  witness,  we  shall  then  judge  of 
it. 

Lord  Gillies, — ^Our  decision  was,  and  only 
could  be,  applicable  to  the  objection  to  the  ad- 
missibility of  the  witness.  If  we  allow  any 
proof  at  present  regarding  the  credit  of  the 
witness,  we  shall  do  what  was  never  done  be- 
fore. The  objection  was  always  taken  to  the 
competency  of  the  witness,  and  though  the 
proof  was  insufficient  to  cast  the  witness,  it  fre* 
quently  affected  his  credit. 

Jeffrey 9  for  the  pursuer,  before  calling  his 
witnesses,  stated, — The  other  party  asked  us  to 
admit  the  printed  copies  of  the  proof  in  the  di- 
vorce case.  We  now  call  on  them  to  say  if 
they  intend  to  use  it  for  the  purpose  of  point- 
ing  out  discrepancies  between  the  statements 
made  then  and  those  made  now.  If  this  be 
their  purpose,  the  witnesses  are  entitled  te 
have  their  former  depositions  read  over.  The 
proof  is  on  the  table,  and  in  potestate  of  the 
Court. 

Clerk. — This  motion  was  rejected  in  a  for- 
mer case. 

Lord  Chief  Commissioner. — The  time  s 
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not  yet  come  for  this  discussion,  if  it  shall  ever      Baii^lib 

come.  *  BRTsoir. 

The  first  witness  for  the  pursuer  was  then  ^  witne»  a- 

called,  and  several  special  questions  arising  out  dismissed  can- 

of  Gallaway's  examination,  were  put  to  her  in  jdemify awit- 

inilialibus.     She   denied  having  made  these  n?«whode- 

^  Died  ever  hav- 

statements,  or  ever  having  (so  far  as  she  knew)   ing  seen  himv 
seen  Gallaway. 

The  Lord  Chief  Commissioner  suggested 
that  Crallaway  ought  to  be  brought  back  to 
identify  her»  which  was  accordingly  done  ;  and 
he  stated  that  he  had  seen  her  once,  and  that 
she  was  the  person  who  made  the  statements-^ 
she  persisting  in  her  denial  of  ever  having  seen 
him. 

In  the  course  of  her  examination,  the  Lord 
Chief  Commissioner  observed.  That  the 
counsel  for  the  pursuer  might  ask»  in  general, 
how  the  defender  and  Mrs  BaiUie  behaved  to 
each  other ;  but  that  it  was  irregular  to  put 
special  questions  as  to  particular  facts. 

The  witness  having  stated  that  she  saw  the 
defender  come  out  of  the  bed  in  Mrs  Baillie's 
room,  was  asked,  by  one  of  the  Jury,  Whether 


*  The  question  was  not  again  moved  during  the  tria]« 
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admitted  in  England.  The  defender  here 
cannot  be  answerable  for  Mrs  Baillie's  conduct 
in  the  other  case. 

Jeffrey^  for  the  pursuer. — ^This  is  not  the 
foundation  of  the  action,  but  the  pursuer  is  en- 
titled to  recover  the  expence  incurred  in  con- 
sequence of  the  conduct  of  this  defender.  The 
claim  (as  in  the  case  of  the  seduction  of  a 
daughter)  is  for  the  loss  of  the  services,  not 
the  society,  of  the  wife.  In  the  first  case  on 
the  subject,  in  this  country,  the  expences  of  the 
divorce  was  the  first  article  claimed. 

Mr  Clei^,  in  reply,  was  proceeding  to  state 
what  he  considered  proved. 

Lord  Chief  Commissioner. — The  question 
to  be  decided  is  not  the  merits  of  the  case,  but 
whether  we  are  to  allow  proof  of  the  expence 
of  the  divorce.  At  present  we  decide  that  it 
is  competent  to  prove  the  decree  which  is  the 
foundation  of  the  other  question*  The  objec- 
tion can  be  taken  when  the  question  as  to  the 
expence  is  put.  It  would  be  cutting  before 
the  point  to  decide  it  at  present. 


Mr  Carphin,  clerk  of  the  Commissary  Court, 
was  then  called  upon  to  read  from  the  process 
the  decree  of  the  Commissaries,  when  an  ob- 
jection was  taken  that  it  had  myt  been  pro* 
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duced  by  the  pursuer.  But,  on  the  other 
side,  it  was  stated  that,  when  application  was 
made  for  the  process,  the  answer  returned  was, 
that  it  was  in  the  hands  of  the  other  party, 
who  were  to  produce  it. 

Lord  Gillies. — The  Act  of  Sederunt  is  not 
imperative.  The  Court,  if  they  see  cause,  may 
allow  it  to  be  produced. 

Clerk. — Being  produced  by  the  defender, 
the  pursuer  is  not  entitled  to  use  it.  The  de- 
cree cannot  be  proved  by  parol  evidence  ;  the 
only  competent  proof  of  a  decree  is  an  extract, 
containing  the  grand  decemiture  in  the  cause, 
without  which  no  execution  can  follow)  and 
the  defender  was  no  party  to  the  cause. 

Lord  Gillies. — You  are  confounding  two 
things  which  are  quite  distinct. — ^If  you  was 
not  a  party,  an  extracted  decree  would  be  no 
better  evidence  than  what  is  offered.  An  ex- 
tract is  the  only  thing  on  which  execution  can 
follow  ;  but  it  is  not  on  that  account  the  only 
proof  that  the  judgment  was  pronounced.  The 
original  record  is  as  good  evdence  as  any  ex- 
tract could  be ;  and  we  think  this  quite  suffi- 
cient to  prove  that  a  judgment  was  pronounced 
of  the  tenor  of  the  one  on  record, 

XoRD  Chief  Commissioner. — ^This,  though 
in  one  sense  evidence  against  you,  is  not  evi* 
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dence  against  you  on  the  issue  before  the  Jury. 
It  is  only  produced  to  show  that  there  is  a  pro- 
cess of  divorce  in  progress,  and  to  found  their 
claim  for  the  expence  of  it. 

The  question  was  allowed,  and  a  bill  of  ex-^ 
ceptions  was  tendered. 


It  is  Incompe* 
tent  9  in  an  ac- 
tion of  damages 
for  adultery,  to 
give  in  evi- 
dence the  ex- 
pence  incurred 
in  the  divorce, 
if  thar  question 
u  not  finally 
dffriidfd- 


A  witness  was  then  called  to  prove  the  ex- 
pences. 

Lord  Chief  Commissioner,— We  think  this 
proof  incompetent.  I  do  not  mean  to  enter 
into  my  opinions  at  large  on  the  general  ques« 
tion,  as  there  is  sufficient  to  warrant  the  judg- 
ment, in  the  circumstances  of  the  case,  llie 
decree  is  not  extracted,  and  therefore  not  per- 
fect. It  is  stated  that  the  judgment  of  the 
Commissaries  has  been  carried  to  the  Court  of 
Session  by  advocation;  and  it  is  clear,  from 
the  date  of  the  decree,  that  it  is  subject  to  re- 
view in  the  House  of  Lords.  In  this  situation, 
and  when  it  is  possible  that  the  judgment  may 
be  reversed,  the  question  is,  whether  the  Jury 
can  pronounce,  in  pounds,  shillings,  and  pence, 
on  the  sum  laid  put  ?  We  cannot,  therefore, 
allow  it  to  go  to  them  as  special  damages ;  it 
must  be  rested  on  as  a  matter  of  inconvenience, 
that  the  pursuer  has  found  it  necessary  to  bring 
an  action  of  divorce. 


JeJffr€y.*^There  would  be  hai^dship  in  being 
under  the  necessity  of  delaying  to  bring  thb 
action  of  damages  till  the  question  of  divorce 
«f^as  finally  settled.  The  accouilt  of  e^pences 
VfUl  not  bind  the  Jufy,  'but  give  a  general  ^iew 
of  the  amount,  and  they  ma£y  fitod  t/hem  pro- 
visionally, if  the  cade  is  not  reversed. 

Mcmcreiff.-^The  hardship  shiyWs  the  Mcotii- 
potency.  The  pursuer  is  only  etititled  to  the 
direct,  not  the  consequential  dafnages  of  Irtre 
loss  of  tlie  society  of  his  wife. 

Lord  GfLLiEs.— In  the  case  reported  by 
Kilkerran,  the  decision  in  the  divorce  was  final. 
There  may  be  good  grounds  for  finding  da- 
mages, though  you  may  be  wrong  in  brmging 
your  divorce.  In  that  process  there  may  be 
good  defences,  e.  g.  recrimination,  which  are 
Hot  competent  here.  We  are  called  on  to  go 
out  of  our  way  to  give  you  this.  There  is  no 
ifinal  decree,  and  what  would  be  our  situation 
if  we  were  to  give  you  the  expence  of  an  action^ 
^hich  by  a  final  decision  is  found  to  be  impro^ 
perly  brought  ? 

Lord  Chief  Commissioner.— ^ We  do  not 
know  what  were  the  conclusions  of  the  sum- 
mons in  the  case  in  Lord  Kilkerran,  neither 
can  we  here  look  into  yours ;  and  1  think  it 
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Baillib       might  in  his  case  depend  on  the  tenns  of  the 
Bryson.       summons. 

Pmoof  of  the  After  the  case  was  opened  for  the  defender, 

Dursucrs  con-  ,  , 

duct  limited  to    the  admissIon  of  his  marriage  and  also  of  the 

the  time  of  the  •  •  j  t.     ^v       i     i 

enstiDg  mar-      puTSuer  s  mamage  was  read  by  the  clerk. 

"*^"  Moncreiff' tiien  wished  to  put  in  an  extract 

of  the  pursuer's  divorce  from  his  former  wife  ; 
but  an  objection  being  taken,  he  said.  We 
did  not  think  any  objection  could  be  made  to 
it.  The  pursuer  puts  his  character  in  issue, 
and  it  is  extremely  doubtful  if  in  England  a 
person  who  had  himself  been  divorced  ever  ob- 
tained damages  ;  his  ideas  of  the  married  state 
are  such  that  he  is  incapable  of  enjoying  its 
comforts,  and  though  it  is  not  proved  that  he 
treated  his  present  wife  ill,  he  may  not  have 
treated  her  well.  The  question  is,  whether 
the  conduct  of  the  defender  is  injurious,  and 
to  what  extent  ?  If  a  man,  within  a  month  or 
two  after  his  own  divorce,  marries  and  brings 
an  action  like  the  present,  would  he  be  entitled 
to  am/  damages,  or  to  the  same  damages  as  a 
virtuous  man  ? 

Lord  Chief  Commissioner. — If  you  bring 
proof  of  his  loose  character  during  his  present 
connubial  state,  I  have  no  objection ;  but  we 
are  not  trying  General  Baillie.     If  this  is  al- 
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lowed,  you  might  as  well  go  into  proof  of  his  Baillib 
conduct  through  life.  If  you  could  show  that  b&ysow. 
he  was  absolutely  incapable  of  enjoying  the 
comforts  of  the  married  state,  there  might  be 
some  ground  for  admitting  the  proof;  but  is 
that  conceivable?  This  divorce  can  never  be 
brought  here,  as  we  can  only  receive  proof  of 
facts  with  reference  to  his  present  wife  ;  and, 
however  loose  his  conduct  may  formerly  have 
been,  if  he  behave  well  to  her,  we  are  not  en« 
titled  to  inquire  farther. 

My  brethren  agree  with  me  that  it  is  impos- 
sible to  allow  proof  of  this  fact  without  allow- 
ing it  as  to  the  whole  of  his  life,  which  is  cer- 
tainly incompetent.  The  question  here  is,  if 
he  is  to  have  damages  ?  If  he  is  to  be  cut  out 
of  these  by  a  proof  of  hb  former  conduct,  it  is 
going  into  a  field  so  wide,  that  this  long  case 
would  be  absolutely  interminable. 

With  a  view  to  show  the  loose  conduct  of 
the  pursuer,  a  witness  was  asked,  if>  about  ten 
years  ago,  he  had  been  employed  to  find  a  lodg- 
ing in  Glasgow  for  him  and  a  young  woman  ? 

Jeffrey  objected,— By  this  question  it  is  in- 
tended to  infringe  the  decision  of  the  Court. 
It  is  a  leading  question. 

Lord  Chief  Commi3sion£r. — If  the  ques- 
tion be  put,  it  must  be  limited  to  the  period  of 

n 
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Baillie  General  Baillie's  present  marriilg6«  It  is  a 
'finYsoN.  common  remark,  that  yoti  may  lead  a  witness 
up  to  the  pointy  but  not  in  the  cause.  You 
may  ask  if  at  such  a  time  he  was  employed  to 
find  a  lodging,  that  is  leading  him  to  the  point ; 
but  you  must  hot  ask  whether  it  was  for  Gre- 
neral  Baillie  and  a  young  woman.  This  last  is 
tellii^  him  what  to  answer,  and  is  leading  him 
in  the  cause. 

Evidence  was  again  ofiPered  of  the  bad  cha- 
racter of  some  of  the  witnesses  for  the  parsuer, 
and  that  they  were  not  to  be  believed  upon 
their  oaths  ;  and  was  also  ofiered  to  prove  the 
jMtrticuIar  facts.  It  was  held  to  be  incompetent 
on  both  points  ;  and  the  two  bills  of  exception 
were  now  presented  as  the  most  regular  time 
for  doing  so. 

CferA:.-^ Adultery  must  be  proved  by  some 
circumstance  necessarily  implying  it,  and  not 
from  a  train  of  loose  and  unconnected  circum- 
stances. No  instance  has  been  proved;  the 
stories  told  by  the  witnesses  are  improbable, 
some  oi  them  incredfl)Ie,  and  the  witnesses  are 
single  witnesses.  T%e  defender  wished  to 
marry  Mrs  Baillie's  sister,  which  accounts  for 
their  intimacy.    If  you  doubt  of  the  fact  of 
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aduItieiT,  the  foundation  of  the  action  is  gone ;  Bailu» 
but  even  if  the  adultery  were  proved^  the  pur-  Bryson.. 
suer  is  not  entitled  tp  damages,  as,  instead  of 
comforting  and  protecting  his  wife^  he  did. 
every  thing  to  corrupt  her  moraU. 

Jeffrey^  in  reply, — The  questions  are,  Irf, 
Is  the  adultery  proved  ?  ^Zdy  Is  there  any  thing 
in  the  pursuer's  conduct  which  ought  to  pre- 
vent him^  from  recovering  damages  ?  Many 
facts  not  criminal  in  themselves  have  been. 
pi;oved  to  show  the  probability  of  the  crime, 
and  1^0  explanation  has  been  given  of  the  facts 
necessarily  inferring  guilt,  except  her  frank- 
ness and  the  defender's  attachment  to  her  sis- 
ter«  The  only  explanation  of  thej^/^  sworn 
to,  is  a  general  charge  of  perjury  against  the 
witnesses^  There  is  not  the  slightest  suspicion 
of  this,  and  if  they  were  to  perjure  themselves^ 
why  did  they  stop  half  way  ?  Why  did  not  the 
one  witness  swear  that  she  saw  the  lady  in  bed 
at  the  time  the  defender  came  out  of  it,  and  the 
other  that  he  saw  them  in  the  act  of  adultery  ? 

Mrs  Baillie's  declarations  are  not  evidence 
against  the  pursuer,  and  nothing  has  been 
proved  against  him.  His  kmdness  and  atten- 
tion  to  his  natural  children  show  him  to  be 
poraessed  of  proper  feelings. 
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BAfLLiE  Lord  Chief  Commissioner. — It  is  now  my 

Bryson.  duty  to  lay  before  you  the  evidence  of  fourteen 
witnesses  for  the  pursuer  and  eleven  for  the  de- 
fender ;  and  I  doubt  whether,  after  sitting  here 
for  1 8  hours,  I  shall  have  sufficient  strength  to 
lay  it  before  you  with  the  clearness  and  suc- 
cinctness I  wish  to  do. 

There  is  given  in  the  issue,  a  period  of  four 
years,  and  there  are  three  points  for  your  con- 
sideration ;  1^/,  Tlie  seduction ;  2d,  The  adul- 
tery ;  3rf,  The  damages. 

Before  entering  on  the  proof,  I  may  state  to 
you  that  I  take  it  to  be  clear  law,  that  it  is  the 
adultery,  not  the  seduction,  that  is  the  criminal 
act  on  which  the  claim  of  damages  is  founded. 
The  adultery  is  the  fact  founding  the  action, 
the  seduction  and  gaining  the  affections  of  the 
wife  may  involve  circumstances  to  be  considered 
in  aggri^vation  of  damages.  In  finding  da- 
mages due,  it  is  not  necessary  to  find  specially 
as  to  the  seduction. 

Having  drawn  this  distinction,  I  wish  you  to 
come  to  the  consideration  of  this  case  with 
coolness,  and  without  those  prejudices  which 
may  arise  in  such  a  case  ;  and  that  you  should 
give  fair  consideration,  but  not  rashly  give  too 
much  weight  to  the  circumstances.  With  this 
view,  and  as  this  is  a  circumstantial  case^  it  is 
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of  importance  to  consider  the  situation  of  the  Baillib 
parties.  Tlie  defender  is  established  to  have  Bryson. 
been  in  a  respectable  profession,  and  a  man  of 
respectability  ;  he  is  also  proved  to  have  been 
from  an  early  period  attached  to  the  sister  of 
Mrs  Baillie,  a  virtuous  young  lady,  to  whom 
he  was  afterwards  married. 

The  points  of  inquiry  are,  Ist^  Whether 
there  are  facts  and  circumstances  sufficient  to 
prove  that  the  act  of  adultery  was  committed  ? 
2fi?,  Whether  it  is  proved  that  Mrs  Baillie  was 
in  a  state  of  mind  rendering  her  a  more  easy 
victim  ? 

During  the  four  years  included  in  the  issue, 
and  during  a  constant  and  unconcealed  inter- 
course, there  are  only  four  instances  selected  to 
which  the  proof  applies.  You  may  free  your 
niinds  from  the  consideration  of  the  proof  of 
part  of  her  dress  being  found  next  day,  or  the 
day  following  it,  in  a  bed  that  had  been  pre- 
pared for  the  defender.  One  witness  has  prov- 
ed that  the  defender  left  Cambroe  on  the  night 
in  question,  and  another  that  he  came  home  to 
his  house  in  Hamilton.  One  of  the  main  facts 
proved  to  infer  ^uilt  being  disproved,  is  a  mate- 
rial feature  in  the  case. 

The  small  number  of  instances  is  mention^ 
ed,  not  with  the  view  of  making  you  disbelieve 
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Bailli»  tii^nit  bufc  as,  a  reason  for  requiring  your  parti* 
BuYsoN,  mhf  attention  to.  them,  and  for  your  being 
Sf^tisfied  that  they  ate  clearly  proved ;.  and.  this 
beiqg  a,  circumstantial  case,  you  must  consider 
f^l  the  probabilities.  It  is  said  that  he  effected 
his  pMrpose  by  encouraging  this  unfortunate  lady 
in  habits  of  intoxication.  On  this  head  all  that 
can  be  said  is,  that  he  did  not  prevent  her  from 
drilling  in  his  presence,,  as  there  is  only  proof 
of  his  supplying  her  with  a  bottle  of  brandy  opoi 
one  oocasioi)..  You  must  aisp  takie  into  con^* 
deration  whether  it  is  pr>Qbable  thajb  he  would 
encourage  the  sister  of  the  lady  to  whom  h^ 
W9S.  attaehed,  in  a  habit  that  rendered*  her  dis- 
gusting to  a  man  of  proper  feeling. 

There  is  proof  of  his^  paying  veiy  frequent 
visits,  afid  he  might  have  pleaded  business  as 
W  apolo^  for  iiLOt  coming  so  often.  There  is 
^1^  much,  proof  showing  her  desire  that  the 
criminal  intercourse  should  take  place,  but  you 
Q^ust  consider  whether  this  desire  was  mutual, 
a^d  whether  the  f^t  of  adultery  took  places*  In 
JM^^  of  this,  you  will  consider  his  character 
and  situation  with  regsyd  to  her  sister;  his 
power  of  absenting  himself,,  and  th^  requests 
by  the  General  to  visit  hui|. 

After  commenting  on^the  evidence,  hia  Lord- 
slup,  stfK(e(i*.-~Jf  you  aire  satisfi,ed  ih^t'  the  adul« 


1818.  THE  fVKY  COURT.^  387 

tery  is  provedi  then  you  will  find  idamages.  •  Baiuue 
The  seduction  as  on  aggravation  of  the  amount  Brysom. 
is  in  this  case  out  of  the  question.  ^The  pre- 
sent is  the  second  ease  of  this  sort  tried  here  ; 
in  the  first  the  parties,  the  man  and  wife,  were 
of  an  inferior  rank  ;  here  it  is  a  cUse  of  per- 
sons of  respectable  rank  in  society. 

I  cannot  help  thinking  that  Lord  Kenyon 
(for  whom  I  had  the  highest  esteem  during  his 
life,  and  veneration  since  his  death)  introduced 
into  cases  of  this  sort  a  principle  as  to  damages 
extremely  dangerous  in  its  consequences. .  He 
considered  such  questions  not  merely  as  caku-' 
lated  to  repair  the  injury  done  to  the  one  party, 
but  as  a  punishment  of  the  other,  and  as  in- 
tended to  correct  the  morals  of  the  country. 
The  morals  of  the  country  have  not  been  im- 
proved, and  I  am  afraid  its  feeling  has  been 
much  impaired.  A  civil  Court,  in  matters  of 
civil  injury,  is  a  bad  corrector  of  morals ;  it  has 
only  to  do  with  the  rights  of  parties. 

In  England  there  is  no  judicial  tribunal 
having  the  power  to  separate  a  vinculo  matri- 
monii ;  and  to  prevent  imposition,  the  House 
of  Lords,  .before  passing  a  divorce  bill,  require 
not  only  a  divorce  in  the  Consistorial  Court, 
but  also  a  finding  of  damages  at  common  law. 
This  makes  it  necessary  in  the  neighbouring 
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Khluc  coimtiy  ii&  all  cases  wliere  a  divorce  a  vinculo 
BKTtow.  is  sought,  to  estimate  the  injury  in  money ;  but 
here  the  reformatioa  having  gone  farther,  and 
having  established  a  sqMtrate  tribunal,  possess- 
ing the  power  of  divorce,  there  is  no  such  ne- 
cessity, and  churning  damages  is  the  vohmtary 
act  of  the  husband. 

His  Lordship  said.  That  he  had  no  fear  of 
the  Jury  giving  excessive  damages ;  but  he 
thought  it  right,  in  concluding,  to  state  to 
them  the  circumstances  which  induced  lum  to 
t^ink,  that,  if  given,  the  damages  ought  not  to 
be  high» 

Verdict,—**  The  Jury  find  the  fact  of  adul- 
**  terous  connection  between  the  1st  of  January 
^  1808  and  the  Ist  day  of  January  1812  is  not 
*•  proved-" 

FuUartoM,  Jeffrejf,  and  Cockbum,  for  the  Pursuer. 
Cierk,  Qrantj  Moncreiff,  J,  A»  Murray,  and  RMnmn^  fiir 
the  Defender. 

(Agents,  <A  Movbmff^  w.  8.  and  Camegy  and  NeUon^  w.  8.) 


Jivt  IS.  Jeffrey^  in  the  Court  of  Session,  moved,  on 

several  grounds,  for  a  rule  on  the  defender  to 
show  cause  why  a  new  trial  should  not  be 
granted* 
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Grant  <^ypo8ed  the  motion,  and  contended^       Batlxis 
In  fact,  there  are  only  two  grounds  oti  which 
this  new  trial  is  sought ;  1^^,  That  the  verdict   j^iJ^ 
is  contrary  to  evidence  j  td^  Res  n&viter  ve^ 
mens  ad  notitiam. 

Tlie  first  is  a  most  delicate  ground,  and  if 
the  Court  are  m  every  case  to  review  verdicta 
on  the  report  by  the  Judge,  trial  by  Jury,  in- 
stead of  being  the  best,  will  be  the  worst  me* 
thod  of  trying  cases,  and  will  be  the  begin- 
ning instead  of  the  end  of  litigation.    In  Emg^ 
land,  when  there  is  evidence  on  both  sides,  the 
Court  will  not  set  aside  the  verdict  as  contrary 
to  evidence  j  Hankey  v.  Trotman,  A.  v.  B.,    *  ^*  B"**^  *» 
Norris  V,  Tyler,   and  the  judgment  of  the   i  wuson,  sa. 
Court,  as  delivered  by  Lord  Camden  in  Beard-  iu^^stT* 
more  r.  Carrington.    In  case  of  a  tort,  which  *  ^'**'  **^* 
Is  in  form  criminal,  no  new  trial  will  be  grant- 
ed where  the  verdict  is  for  the  defender; 
Huckle  V.  Money,  and  Smith  t^.  Pu*khurst.        s  Wiboii»  toe. 

«rf.  Res  noviter  vemens  ad  notiUam.    It  is  *  nSSr* 
not  enough  that  he  did  not  know  the  facts. 
Th^«  may  be  cases  where  a  party  by  the  act 
of  God  IS  deprived  of  evidence,  but  these  are   ^  ^^|^  ^^ 
very  rare;  Ho^v.  Spong,  Cases  in  Equity   Ca,m^  Abr. 
Abnaged,  &c.  *  ^.  stow,  &c. 

•  Ftb.  U  1S17. 


^Ik^^m^l^tmmm^^^^mm^a^^^m^^i^m^t^^mmm^^mm^m^m^^mm^mml^tm^^m 


•  See  tBOtt  of  tbe  above  catet  in  Onnt  on  Ntff  Trhk,  t7d-«, 
iSlf  927}  SSO,  175,  Sfld  104» 
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bailli*  Lord  Chief  Commissioner. — Ii^  Sloper^s 

Bryson.       ease  in  1738,  as  I  recollect,  but  it  is  long  since 

^"^^■^'^^      I  have  looked  to  it,  there  was  much  discussipn  of 

the  point,  whether  a  new  trial  could  be  granted 
when  there  was  a  verdict  for  the  defender  in  a 
case  of  this  kind.  I  do  not  think  the  principle 
you  state,  has  been  applied  to  cases  of  damages 
for  adultery.  New  trials  are  granted  in  tres- 
pass, which  is  in  form  criminal,  and  I  do  not 
think  it  does  any  good  to  your  argument  to 
carry  it  so  high. 

July  s.  t/ig^ey. — The  Court  must  set  aside  the  ver- 

dict as  contrary  to  evidence.     I  admit  that  a 
clear  case  must  be  made  out ;  but  it  is  a  mat- 
ter, of  discretion,  and  there  is  no  absolute  rule 
6  Bac  Abr.       against  granting  new  trials.     The  rule  .  only 
66S.  {jv.   n  .)  ^ppjj^g  ^  ^j^ggg  q£  contradictory  testimony  ;  but 

here  the  verdict  is  agtanst  the  testimony  on  both 
6  Bact  Abr.  sides.  The  case  of  Berks  v.  Mason,  and  the 
1  Burrow,  890.   cs^ses  in  Grant,  162-d,  support  this  application. 

2rf,  Ses  noviter.  The  First  Division  order- 
FatterMo  v.  ed  a  condescendence  in  a  similar  case.  lu  £ng- 
181^!  *  *'  land  it  would  be  granted;  Grant,  128.  TTie 
RTO^'iaii*^'      whole  evidence  as  to  the  pursuer*s  misconduct 

was  a  surprise.     Incompetent  witnesses  were 

admitted,  which  gives  a  party  a  right  to  claim 

6  BacW.       a  new  trial ;  Grant,  167*     Incompetency  not 

Ml.  i 
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known  at  the  time  is  the  same  as  if  it  had  ^beeii       Baillie 
overruled.  Bryson. 


■  I 


The  Court  were  unanimous  in  thinking  that  July  lo. 
there  was  not  sufficient  ground  for  setting  aside 
the  verdict  as  contrary  to  evidence.  The  Lord 
JOsticb-Clerk  and  Lord  Robertson  deli- 
vered their  opinions  in  detail,  and  stated,—* 
Setting  aside  a  verdict  as  contrary  to  evidence 
is  matter  of  discretion,  but  of  a  sound  and  le- 
gal, not  an  arbitrary  discretion.  It  is  not  a 
sufficient  ground  for  setting  aside  the  ver- 
dict, that  the  Court  think  they  would  have 
drawn  a  different  conclusion  from  the  evidence. 
This  was  a  circumstantial  case,  and  peculiarly 
within  the  province  of  a  Jury  j  they  were  not 
merely  to  find  facts,  but  to  dispose  finally  of 
the  case.  In  such  a  case  it  is  not  sufficient 
that  the  verdict  is  against  evidence ;  it  must  be 
in  the  face  of  evidence.  The  English,  autho- 
rities do  not  appear  consistent  with  each  other, 
but  there  seems  no  rule  against  granting  a  new 
triiJ,  though  there  has  been  evidence  on  both 
sides.  The  CouVt,  therefore,  refused  the  new 
trial  on  the  first  ground. 

With  respect  to  the  other  ground,  Lord  Ro- 
bertson said,  I  caniiot  judge  of  it  until  the  ikcts 
are  ascertained.    It  is  not  enough  to  state  ihat 
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BfiRTftAMS 


tiie  facts  were  not  in  the  knowledge  of  the 
party;  it  must  also  be  shown  that  they  were  re* 
levant,  and  that  diligence  was  used  to  discover 
them*  In  Paterson's  case  the  condescendence 
was  thought  not  relevant.  Surprise  is  not  ap- 
plicable to  this  case,  as  the  regular  notice  was 
given  of  the  witnesses.  It  was  not  to  be  ex- 
pected on  the  present  occasion,  as  the  evidence 
has  been  under  discussion  in  the  other  case 
«Boe  iSlK 


The  other  Judges  concurred  in  this  opinicNiy 
and  a  condescendence  was  wdered  on  the  se- 
cond ground. 


FBES£NT^ 
THE  THAEL'  LOHDS  COMMIbSlOXEAS. 


1818. 

March  16. 


^M*' 


DaiiiaffW8i» 
•ettedtarnon- 
deliyery  of  i 
quantity  of 
wine. 


Bertrams  t^.  Barry  and  Bruce. 

1  HIS  was  an  action  of  damages  for  breach  of 
contract  brought  by  Messrs  Bertram  for  them* 
selves,  and  as  assignees  of  William  Goddard 
and  Company,  and  of  James  Stevenson. 


D£F£NCE.-^The  person  who  took  the  older 
had  no  authority  to  do  so. 


JM14.  THE  JURY  COURT.  9^ 

The  pursiierfly  merchaats  in  Leitl^  had  BstTEiiMs 
afiKMig  others  given  orders  to  the  agent  for  the  barry,  ax. 
defenders  for  different  quantities  of  Particular 
Teo^Eofie  at  L.  SO  per  pipe,  and  Cai^o  wine  at 
Ir,  4^  per  pipe.  The  defenders  having  refused 
to  deliver  tli^  wine  to  the  pursuers  at  these 
prices,  they  raised  the  present  action  of  da* 
mages,  in  which  the  Court  of  Session  repelled 
the  defence,  and  found  damages  due.  The 
point  smt  to  the  Jury  G)urt  was  to  fix  the 
amount  of  damages  to  whic>  each  pursuer  was 
entitled,  and  for  that  purpose  the  following 
iaauea  were  sent. 

ISSUES. 

^*  1 .  What  damages  have  been  incurred  by 
'*  Messrs  Bertrams,  pursuers,  in  consequence 
**  of  the  defenders  having  failed  to  deliver  to 
*'  them,  according  to  agreement,  20  pipes  of 
*^  particular  Teneriffe  wine  at  L.  SO  per  pipe, 
^*  at  twelve  months  credit  ? 

**  C.  What  damages  have  been  incurred  by 
*^  William  Gioddard  and  Company,  in  conse- 
*\  quence  of  the  defenders  having  failed  to  de* 
<^  liver  to  them,  according  to  agreement,  15 
pipes  of  particular  Teneriffe  wine  at  L.  SO 
per  pipe»  and  10  pipes  of  cai^o  wine  at  L.  i^2 
'^  per  pipe,  both  at  six  months  credit  ? 
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Bertrams 
Barry  » &c. 


^<  8.  What  damages  ha^e  been  incuned  by 
**  James  Stevehson,  in  consequeBee  of  the  de- 
fenders having  faii^^  to  deliter  to  hitt,  ac- 
cording to-  ^cement,'  six  pipes  of  paitioular 
''  wine  at  L.  SO  per  pipe,  and  four  pip^*  cargo 
<<  wine  at  L.  ^i  per  pipe,  both  at  six  months 
"  credit  ?'* 


«< 


« 


A  number  of  witnesses  were  examined  on 
both  sides,  and  several. of  them  had  with  them 
notes  of  purchases  and  sales  made  about  the 
time 'the  wine  in  question  arrived  ;  which  they 
were  allowed  to  look  at,  as  they  stated  them 
to  be  taken  from  their  books  made  up  at  the 
time. 


To  entitle  a 
party  to  parol 
proof  of  the 
rate  of  insur- 
ance, he  matt 
prove  the  po- 
licy lost  or 
withheld. 


The  pursuers j  when  their  parol  evidence  was 
closed,  put  in  two  of  the  policies  to  show  the 
rate  of  insurance  paid,  and  stated,  that,  as  the 
third  was  mislaid,  they  had  applied  ten  days  be- 
fore to  the  agent  for  the  defenders-  to  know  if 
he  would  insist  on  their  bringing  tlie  broker 
from  Aberdeen  to  prove  the  rate  of  insurance. 
At  that  time  it  was  understood  to  have  been 
agreed  to  hold  the  correspondence  as  sufficient, 
but  this  admission  was  refused  on  Saturdi^y  be- 
fore the  clerk,  and  there  ivas  not  then.tkn^  to 
pite  the  witness. 


.1818.  TiiE  svnt  ^covnr.  Si3r 

Lord  Curar  -  Com ki lasioHsl&i — You  mnst  Bertrams 
prove  the  policy  lost  or  vrHhheld,  to  entitle  w  barrt,  &«. 
to  admit  this  secondary  evidence.  What  ,is 
stated  may  be;  true,  but  <  the  questlou  here  is,  if 
jwe  can  take 'the  aunx  and  terms  of  the  policy 
from  any  thing  but  the  policy  ?  The  policy  be- 
ing out  of  the  way,  all  you  can  do  is  to  state 
that  you  .stood  your  own  insurers,  and  under 
-the  general  terms  of  the  issue  you  mHy  prove 
the  rate  of  insurance  at  the  time. 

Ji!ffi^9  for  the  defenders,  stated, — In  the 
Court  of  Se^ion,  we  maintained  that  the  agent 
had  exceeded  his  commis^qn ;  and  though  this, 
on  a  broad  view.of  the  case,  was  decided  against 
us,  it  cannot  he  supposed  that  there  was  any  in- 
tentional breach  of  bargain,  on  the  part  of  so  re- 
spectable a  house. 

The  market  price  is  not  to  be  ascertained  by 
the  number  of.  sales,  but  the  quantity  sold. 
In  this  case,  we  shall  prove  the  price  at  which 
the  wine  in  question  sold ;  and,  if  it  was  a 
fair  marketable  wine,  they  were  bound  to  take 
it,  and  are  not  entitled  to  a  higher  price  than 
it  brought.  We  offered  to  settle  with  them  op 
the  principle  that  the  wine  would  have  sold  for 
L-40,  but  they  insisted  on  L.45.  Our  offer  to 
the  whole  pursuers,  on  this  principle,  amounted 
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tomAMs     1^  L.400.    I  hope  yon  will  not  tlmk  them  en- 
BA&ftT^^c.     titled  to  moie  than  L.SOO;  but,  eten  if  yod 

should  think  them  ent^ed  to  Ij.400,  I  hqie 
you  will  not  give  them  more,  as,  for  a  trifle, 
you  will  not  be  disposed  to  subject  us  in  the 
expences. 

Mr  SoLiciTOR*Ofiin5RAL,  for  the  pursuers, 
conteQded,-«-A  breach  of  bargain  being  ascer- 
tained, the  pursuers  are  entitled  not  only  to 
the  average  of  the  market,  or  to  the  price 
obtained  for  the  wine  "in  question,  (which  was 
of  inferior  quality,)  but  to  the  highest  {Hriee 
they  could  prove  to  have  been  got  for  superior 
wine  at  or  about  the  time  when  this  wine  ar- 
rived ;  and,  to  entitle  them  to  this,  it  js  not 
necessary  to  prove  fraud. 

[Mr  Solicitor-General  was  about  to  read  from 
the  proceedings  in  the  Court  of  Session,  to 
prove  at  what  place  the  price  was  paydrfe,  when 
he  was  interrupted  by  Mr  JefBrej,  and  the 
Court^held  he  was  not  entitled  to  read  them,  as 
he  had  not  given  them  in  evidence.} 

The  first  deduction  from  the  price  is  the  in* 
surance.  With  respect  to  two  of  the  quantities, 
the  policies  of  insurance  are  produced ;  and, 
though  the  third  was  mislaid,  there  was  also  an 
insurance. 
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Lord, Chief  CoMiyua$}oKBR.-<— Mr  Sc^ir  EMTKAiif 
tw-Gewral  is  scwcely  entkfed  to  state  thw  BA&g.Yi&«. 
Withont  giving  it  in  eyid^wfi^  I  shcaild  ooor 
eeive  that  the  way  to  state  tl^is  is,  ta  repreaent 
that  they  stood  their  owe  lESMrers,  and  that 
they  are  entitled  to  reasonable  ipdemnifikoliwi 
aa  <m  that  h^* 

'Mf  3oiiiciTOR-GENSEAi«.^^The  next  de* 
duetion  is  thefMigl^  and  we^adwit  this  nt^  the 
rate  stated  by  the  witness  bpt|;dBiiy  that  we  are 
liable  for  dead  iraigbt* .  The  fin^hter  may  jbe 
liable  for  this,  but  cannot  charge  it  on  the 
vine. 

The  o&r  oT  eompraoBwe  was  refoaed.  as 
tbe  Sim  e^red  was  too  small ;  and  it  was  not 
to  terminate  the  litigiMion,  the  defandera  hatf 
ing  res^ryed  thmr  r^ht  of  i^peal  fram  th# 
judgment  jlndii^  damages^ 

LoBQ  Chief  Co^MiaajOiiER»«-*-The  fueatioa 
heie  is  merely  the  amqiiqt  o£  <lMn«ge«.  If 
there  had  been  any  ambigutty  in  the  issuer 
then  we  might  haw  gone  to  the  prior  fx^ 
ceedings  to  explain  it,  but  whm  the  isme  is 
dear,  we  must  be  ruled  by  it.  The  issue 
sihows  us  that  the  agreement  was  merely  to  de« 
liver  pertieidar  Teneriffi^  wim*    It  is  not  to  be 
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BteRTiiAMs     uncomniony  nc^r  is  there  any  other  Superlative 
BiRRT,  &c.     added  to  it.     Any  proof  given  that-  the  wiiie 

ivas  of  inferior  quality  is  too  slight^'iio  proceed 
upon,  and  notfiing'^  can  be  giV^n  W  tkis  ae- 
doniit;  neither  hcis  fhbte  been  {A^oof  bf  disap- 
pointment of  any  ^  Articular  ^cfttfstMnejr ;  -  and, 
therefore,  you  must  estimate  it -fey' tW  very  ge- 
neral  loss  of  ddrgetting  the  thihg  bM^red. 

The  first  dbim'^  f(>)p  tW  diflfereMe^between 
L«45,  the  prWtoll'WhfchLitfle^S'SiipkiOP  wfne 
sold*  and  L.SO,*  the  price  at  \AA^\x  iMs  mm 
bought.  '  •' 

I  agree  so  far  with  Mr  Solicitor,  that,  if  no 
proof  had  been  broug'hta^  to  tb^  pirfee  ^t  which 
the  wine  in  cjuedtion  sold,'  thefiydii  fifriglit  takie 
the  market  price ;  bat  it  is '  only  iti  aBicliifee  of 
^of  of  the  articie>in  question  thj»>5^tfkt^e  to 
go  to  the  general  eonsiderfttt^.-'^^ttle^s  su* 
perior  wine  sold  at  L.45,  but  it  is  not  the  fair 
tistknate ;  ahdr  therefore,  the  ^SiiA  of  the  pur- 
suers, in  which  h'AS  is  tftfcen  bs  the  basis-  of 
the  calculation,  is^^  not  i&ad<e  out.  'taking  the 
hi^est  price  paid  for  parts  ot*  this  cargo,  and 
deducting  frbm  'it  the  intereist,  it  ^will  come 
Irery  near  the  ^um  o^red  by  the  ^fenders. 

With  regard  to  deduction^,  those  having 
goods  on  board  ha^e  nothing  to  do  with  die  dead 
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freight.  Th^  only  differeaoe.betvfeeu. Bertram  Bbr^trams 
and  the  others  is;  that  helis  nfit pfoved  tohdxe -  bakut, &c 
been  insured  ;  and,  if  they  had  all  stood  their 
own  insurers,  I  do  not  think  they  would  have 
been  entitled  to  the  deduction. 

Another  very  important  consideration,  not 
only  here,  but  in  deciding  the  costs,  is,  whe- 
ther the  damages  can  be  brought  up  to  L.400, 
the  sum  offered  by  the  defenders.  That  can- 
not be  taken  as  a  reason  for  assessing  the  par- 
ticular damages ;  but,  if  you  are  of  opinion  that 
the  damages  proved  do  not  amount  to  L.  400, 
I  am  persuaded  you  will  not  be  disposed,  in 
giving  general  damages,  to  n^se  the  amount 
above  that  sum. 

The  dapoage  is  the  di&rrace  between  the. 
price  pai4aud  the  price. at  the  time  wh«nit. 
could  be  add. 

Verdiet,  **  Find,  upon  the  first  issue,  da- 
<<  mages  due  to  Messrs  BertraiQf  Lcl60,  14s« 
<^  as  upQn.the  5th  May  1812:.  Upon  the  se» 
*'  cond  issue,  damages  due  to  Messrs  Goddard 
'^  and  Company,  L.I70,  15s.  as  on  said  5th 
^*  May  1812.  Upon  the  third  issue,  damages  - 
<<  to  James  Stevenson,  L.68,  6s.  as  on  the 
<<  aforesaid  5th  May  181S ;  and,  on  the  whole, 
*^  find  damages  due  to  the  pursuers,  L.399> 
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Har.  17, 


LiTBIf 

V. 

YovKa  0t  Co. 


*^  15s.  with  interest  <m  said  sum»  from  ibo 
''  above  date  of  5th  May  18 1&" 

Wtddkrhmm,  Soh^m.  tfid  Jmrnnon,  far  tlie  Pttnnen. 
G.  J.  Bell  and  Jeffrey,  for  the  Defenden, 

iAgents,  Cranttoun  and  Veitch^  w.  8.  and  7*.  Darting,'} 


TJLESEVT, 

Tii£  tiiri:e  lords  com&iissionebs. 


1818. 

March  17. 


L.«000 
ed  af  damages 
to  a  pumier 
for  the  loss  of 
hb  office,  in 
consequence  of 
die  onfoonded 
and  groundlcia 
ftatemenU  hy 
tte  defenders. 


-  > 

Leven  v.  Young  and  Company. 

This  was  an  action  of  damages,  for  a  ground* 
less  and  malicious  chaise  made  against  the  pur* 
suer,  to  the  Treasury,  and  to  his  superiors  in 
the  Board  of  Excise,  by  means  of  which  he  was 
deprived  of  his  office  of  Collector  of  Excise  in 
the  county  of  Fife ;  and  also  for  circulating 
fillse  and  calumnious  charges  against  him  in 
public  companies,  and  in  the  newspapers  ;  and 
fbr  having  maliciously  used  inhibition  in  an  iil- 
Ibunded  action  brought  against  him. 

Defence. — Separate  defences  were  given  in 
for  the  different  parties. 

Messrs  Young  and  Company,  and  Mr  Pit- 
cainii  denied  having  given  the  information9  and 
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Mr  George  Young  denied  thafc  he  was  liable       Lbvbn 
in  damages  for  any  information  which  he  com-   youmg  &  Co. 
municated  to  the  Treasury.   Messrs  Young  and 
Company  also  pleaded  that  they  were  not  liable 
in  damages,  on  account  of  the  action  brought  by 
them  against  the  pursuer. 

2SSU£S. 

'*  What  loss  and  damage  the  pursuer  has  sus- 
^'  tained  by  being  dismissed  from  the  office  of 
'^  Collector  of  Excise,  on  the  ISth  day  of  Au* 
**  gust  1 8O7,  in  consequence  of  the  unfound- 
^*  ed  and  groundless  complaints  of  the  defend* 
**crs? 

'*  What  damage  the  pursuer  has  sustained, 
^'  independent  of  the  loss  arising  from  his  dis^- 
**  missal  from  said  office,  by  the  calumnies  con- 
'*  tained  in  the  1  st,  9d,  and  4th  articles  of  the 
principal  and  supplementary  libels  found  re- 
levant and  proven,  viz.  1st,  The  said  William 
^*  Young  and  Company,  or  the  said  William 
^'  Young  and  John  Young,  the  said  Alexander 
**  Pitcaim,  and  the  said  Geoige  Young,  with 
*^  the  concurrence  of  certain  members  of  the 
*^  Town  Council  of  Burntisland,  over  whom 
**  they  had  an  influence,  secretly  transmitted  to 
**  the  Lords  Commissioners  of  the  Treasury  iii 
**  London,  and  to  the  Commissioners  of  Ex- 
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Lbtsn        <«  cise  in  Edinbur^,  certain  complaints  against 
Young '&  Co.    V  the  pursuer  ;  falsely  and  malicioualy  alleging 

**  that  he  had  illegally  interfered  in  politics, 

**  while  he  held  the  office  of  Collector  of  £x- 

*<  cise»   and  that  he  had  used  the  influence 

"  derived  from    his  office  unduly  to  procure 

'^  votes  in  his  favour ;    and  that  he  had  ha- 

**  rassed  and  oppressed  those  traders  within  the 

'*  bounds  of  his  collection  who  are  said  to  have 

<<  opposed  his  views.     2d,  The  said  William 

«  Young  and  Company,  or  the  said  William 

^^  Young  and  John  Young,  falsely  and  malici* 

"  ously  alleged  to  the  said  Commissioners  of 

'<  Excise,  or  to  certain  officers  of  Excise  under 

**  them,  that  the  pursuer  had  unjustly  and  dis- 

'^  honestly  charged  and  uplifted  from  the  said 

'*  William  Young  and  Company,  or  from  the 

**  isaid  William  Young  or  John  Young,  a  larger 

**  sum  for  duties  than  was  actually  due  by  them 

*'  to  Government,  or  was  carried  to  account 

by  him.     4th,  The  said  William  Young  and 

Company  thereafter  inserted,  or  caused  to  be 

inserted,  in  the  Edinburgh  Evening  Courant, 

of  date  the  7th  day  of  July  1810,  a  most 

**  calumnious .  advertisement,  to  the  manifest 

hurt  and  prejudice  of  the  character  and  repu* 

tation  of  the  pursuer  ?  " 


**  Tiie  damages  claimed  are  L.SO,000. 


f» 
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The  defenders  had  presented  a  memorial  to  lAnn 
the  Lords  of  the  Treasury,  containing  various  Yovno  &  Co. 
accusations  against  the  pursuer.  Upon  this  an 
wder  was  made  on  the  Board  of  Excise  to  in- 
vestigate the  matter ;  and  in  consequaice  of 
these  accusations,  and  the  investigation  which 
followed^  the  pursuer  lost  his  situation.  The 
letter  from  Mr  Pearson,  Secretary  of  Excise, 
announcing  his  dismissal,  was  dated  in  Au- 
gust lb07»  and  it  was  only  in  January  1817 
that  he  had  a  promise  of  being  re-appointed.  - 

Mr  Campbell,  who  is  since  dead,  was  em-* 
ployed  as  Collector  from  I8O7  to  1809.  At 
that  time  a  considerable  part  of  the  revenue  of 
Collectors  arose  from  the  interest  of  the  public 
money  remaining  in  their  hands.  Afterwards 
they  were  arranged  in  different  classes,  and 
had  fixed  salaries  of  L.  600,  L.  ^00,  &c.  per 
annum*  At  this,  time  a  new  coUectorship  was 
crieated,  and  part  was  taken  from  Fife,  which 
reduced  it  to  one  of  the  second  class,  with  a 
salary  of  L.  500  per  annum. 

Messrs  Young  and  Company  brought  an  ac- 
tion against  the  pursuer  for  the  sum  alluded 
to  in  the  second  issue,  as  improperly  uplift- 
ed by  him*  from  which  he  was  assoil;ued  by 
the  :Court  of  Session,  and  the  decision  was 
affirmed  on  appeal,  with  L.70  costs.     After 
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i''^^       ihe  present  actum  had  depended  for  some 
rooaa'&Cf.  yeuBy  the  Court  pronounced  the  folloinl^ 

interlociitor :  *' 7th  February  I8I7. — The 
**  Lordsy  having  resumed  consideration  of  this 
^^  petkiop»  and  also  of  the  petition  for  Alezan- 
^'  der  Pitcaim  and  George  Young,  and  hanng 
^*  advised  the  same,  with  the  answers  thereto, 
^  they  find,  that  the  1st,  2d,  and  4th  articAes  of 
'*  the  principal  and  supplementary  libels  are 
<<  rdevmt  and  proven :  Find,  that  the  p«r» 
**  sa^'s  dismissal  from  office  proceeded  from 
''  the  unfounded  and  groundless  complaints 
^*  stated  by  the  defenders  against  him,  whereby 
'*  be  sustained  a  grievous  injury,  and  a  severe 
^  loss  in  point  of  income :  Repel  the  defences 
**  pleaded  for  the  defenders^  William  Young 
**  and  Company,  as  also  the  separate  defences 
**  pleaded  for  the  said  Alexander  Pitcum  and 
**  George  Young  :  Find  the  whole  defenders^ 
**  in  both  actions,  conjunctly  and  sevenOy 
<<  liable  to  the  pursuer  in  damages :  But,  be- 
*<  fore  answer  as  to  the  amount  of  damages, 
<'  appoint  the  pursuer  to  lodge,  within  ten  days, 
<*  a  specific  condescendence  of  the  same,  Ibr 
<•  the  consideration  of  the  Court :  find  the 
**  whole  defenders  in  both  actions  hMe,^  con- 

• 

^  junctly  and  severally,  to  the  pursuer  m  tke 
^^  expenoes  of  process ;  allow  an  account  there* 
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^<  of  to  be  lodged ;  and  remit  the  sane,  when 
«  lodged*  to  the  auditor,  to  tax  and  report/' 

The  pursuer  accordingly  lodged  a  oonde- 
aeeudenoe,  in  which  he  stated  ike  danuges 
from  his  loss  of  office  at  more  than  L.600Q,  be- 
sides his  claim  £or  soiatwm. 

The  answer  to  the  eoodescendenee  was  Or- 
dered toi  be  withdmwa ;  and,  befiore  sending 
the  esse  to  have  the  issues  prepared^  two  pas- 
sages were  strudc  out  of  that  subse^estly  put 
in. 


The  pursuer  ga;ve»  in  evidence,  dSflferent  do-  The  pkudb^ 
eumorts ;  the  counsel  were  asked  for  what  pur-   sm^^o^m 
pose  the  summons^  condeseaidence,  kt»  were  ^.f^^^  ^ 
put  in.    No  very  distinct  answer  being  given,   proof  of  fiMi^ 
the    Lord   Chief  CoMMissiONsa  obsisBTed,   may  be  made 
That,  if  they  were  necessary  to  explain  tfhe  is-  J}^Xn  ^ 
sue,  he  would  hare  no  difficulty  in  receiying  j^^^^ 
them;  but,  if  they  were  intmded  to  prove 
facts,  he  was  prepared  to  state  why  he  could 
not  receive  them  as  eiddence.     His  Lordriiip 
alflo  stated  that  Mr  Jeffirey  was  quite  right 
when  he  maintained  that  the  answers  to  the 
condescendence  were!  not  proof  of  the  admis- 
aions  contained  in  them,  but  that  the  admissions 
ought  to  have  been  made  before  the  Qerk  of 
the  Jory  Court. 
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Msr.  17; 


If  a  public 
Board  objects 
to  the  produc* 
tion  of  a  paper 
in  itt  custody, 
it  is  matter  of 
discretion  with 
the  Court  whe- 
ther they  will 
compel  pro- 
duction of  it. 


'.  LBviN  In  the  course  of  the '  tnai,  the  Deputy  Cotnp* 

Xovmdc  Co.   ttoUer  of  Excise  was  dlled  on  ■  to  produce  an 

account  of  the  money  paid  into  the  Excise  by 
Mr  Campbell  during  the  time  he  was  CoQector 
in  Fife.    • 

Lord  ADVoCATe.--— As  counsel  for  the  Board 
I  must  object.  This  document  is  not  one  be- 
longing to  the  witness ;  it  is  in  his  custody 
merely  for  preservation.  In  this  instance,  the 
production  may  do  no  harm  ;  but  I  object  to 
the  principle  that  a  public  Board  is  to  be  bound 
to  produce  papers  in  its  custody. 

Lord  Chief  CoMMissiQNER.x^It  is  already 
proved  that  Mr  Campbell  paid  these  sums  to 
the  Bank  on  account  of  the  Excise.  Hiis  do- 
cument is  called  for  to  show  that  the  sum  reach- 
ed :the  Excise.  I  can  see  no  detriment  to  the 
public  from  producing  it.  In  judging  of  mat- 
ters of  this  sort,  I  must  always  refer  to  what  I 
have  been  accustomed  to  see  in  practice ;  and, 
for  the  practice  in  this  country,  must  refer  to 
my  brethren,  and  what  I  can  learn  from  books. 
This  seems  to  me  not  a  question  of  locd  law  in 
either  end  of  the  island,  but  to  be  a  point  to 
be  determined  from  *  the  expediency  of  the 
thing.  In  the  other  end  of  the  island,  officers 
of  Boards  and  of  Government  are  every  day 
called  on  to  produce  documentary  evidence  in 
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their  possession.     This  is  often  objected  to ;        Lbtem 

and  though  a  Court  will  take  care  to  protect   yoong&^Co/ 

the  public  service  from  injury,  I  do  not  know 

that  it  can  be  laid  down  in  the  abstract  that  it 

will  in  every  case  refuse  to  compel  such  pro- 

dnetion.     Bat  the  Court  will  in  general  refuse 

to  compel  the  production,  if,  in  the  opinion  of 

the  officer,  it  would  be  detrimental  to  the 

public 

If  no  objection  had  been  made,  then  the  do« 
cument- would  have  been  produced  of  course  ; 
but,  being  stated,  we  must  decide.  I  do  not 
wish  to  overrule  the  objection,  but  wish  rather 
that  it  should  be  withdrawn,  as  not  hecessarv 
to  be  taken  in  this  instance  for  the  sake  of  the 
public  service. 

This  was  done  accordingly,  and  the  docu- 
ment was  produced. 

Keat/y  in  opening  the  case  for  the  pursuer^ 
said, — This  is  an  action  of  damages  by  the  pur- 
suer for  reparation  of  a  grievous  injury.  Hav- 
ing been  deprived  of  a  lucrative  office  by  the 
unfounded,  groundless,  false,  and  malicious 
statements  of  the  defenders,  he  has  brought 
the  present  action  to  recover  the  emoluments 
of  that  office^  and  to  obtain  damages  for  the 
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LiTw  I       st^igma  thrown  on  his  character  by  tkese  &ke 
Tmmg^  c«.    statements. 

The  first  issue  is  matter  of  arithmetical  cal- 
culationf  and  the  Court  having  found  damagiea 
due,  and  that  the  pursuer  is  entitled  to  reparar 
tion  from  the  defenders  in  cdnaequiNice  of  thck 
being  the  cause  of  his  dismissal,  the  Jtuy  haw 
only  to  ascertain  the  amount.  We  shall  prove 
the  office  to  have  been  worth  L.1800  during 
the  two  first  years ;  but^  to  render  the  question 
more  simple,  the  pursuer  has  Ikoited  his  claim 
to  L»600  per  «mum ;  and  during  the  subafr- 
quent  years  he  is  entitled  to  the  same  aum,  and 
to  the  allowance  from  Government  fiur  the  pay-- 
ment  of  Chdsea  pensioners* 

We  shall  prove  that  the  pursuer  is  very  lii^ 
on  the  list  of  collectors,  and  that  it  is  customa- 
ry topxomote  them  according  to  seniority*  We 
shall  also  prove  that  several  collections  of  liie 
first  class  have  become  vacant  since  he  lost  his 
situation,  and  there  is  no  doubt  he  wcmld  have 
got  one- of  them. 

Fife  is  now  a  second  rate  cdSectbn ;  but»  at 
the  time  the  pursuer  lost  his  office,  it  was  ooe 
of  the  best  in  Scotland. 
*  The  second  issue  is  a  matter  of  fieeling, 
not  of  calculation ;  hut  even  here  the  Jaty  are 
not  entitled  to  inquire  whether  damages  aie 
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dae»  or  what  were  the  motiTes  of  the  deleiidU 
ers«  On  both  issues  the  interlocutor  i»  prober  Yorac  a  Gb^ 
tio  probata^  and  it  is  not  competent  to  under* 
mine  it  by  any  attempts  to  show  that  the  infor- 
mation was  not  *'  falsely  and  malieicMialy" 
given,  or  that  the  pursuer  was  not  dismisfied  i» 
eonaequence  of  this  information* 

J^ffi^f  for  the  defendersi  stated»*~When 
tibas  case  wtaa  entiie,  it  was  a  most  proper  caae 
for  a  Jury.     In  the  shape  in  which  it  now 

coiiiea  it  ia  a  most  parpkxipg  erne.  If,  how- 
ever»  we  are  allowed  to  girt  at  the  endense 
wluch  we  call  for,  we  shall  to  a  consideraUe 
extent  diminish  the  sum  of  overwhehaaing  da* 
naages  ciauned  against  us.  The  statement 
wUch  followed  showed  thiA  the  pursuer  did 
not  eonaidtt  this  a  mere  matter  of  caleid»* 
tion*  The  sum  and  substance  of  the  pm% 
atter's  claim  is  founded  on  the  aiemcirial  to 
the  Treasury,  and  in  it  he  is  not  accused  of  do« 
lOg  any  thing  illegal  or  in  violation  of  the 
diiAiea  of  his  oSke^  nor  does  it  jjmiy  for  hia  dit* 
mussal  from  office^  but  merely  his  imaoval  to 
some  other  quarter.  It  was  in  conasqtienee  of 
the  investigations  instituted,  not  on  the  state- 
ments in  the  memorial  ;-^  was  on  a  rqmrt  by 
MesflTs  Bonar  and  Grant  to  the  Exoiae,  and  en 
ome  by  them  to.  the  Treasury,  neilheir  ef  whieh 
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i*^«*  wc  ever  saw,  that  he  was  dismissed.  The  letter 
yovNG  &  Co;  intimating  his  dismissal,  and  the  circular  by  the 

Board  of  Excise  immediately  after,  show  that 
he  was  dismissed  on  grounds  not  stated  in  the 
memorial.  The  Board  of  Excise  refused  to 
produce  these  documents,  and  the  Court  of  Ses- 
sion held  that  we  were  not  entitled  to  them,  as 
a  bar  to  the  action,  and  refused  them  hoc  statu  ; 
but  they  are  clearly  relevant  in  mitigation  of 
damages. 

We  are  undoubtedly  bound  by  the  final  in- 
terlocutor of  the  Court  of  Session,  but  it  does 
not  find  that  he  was  kept  out  of  office  by  the 
complaints  of  the  defenders.  You  will  not  be 
disposed  to  give  an  extensive  interpretation  to 
its  terms.  Though  damages  are  found  due, 
none  may  be  proved ;  he  may  have  been  turned 
out  in  consequence  of  the  memorial,  but  he 
may  have  been  kept  out  by  facts  discovered  the 
day  after. 

Before  assessing  the  damages,  you  must  de- 
termine the  degree  of  malice,  &c. ;  and  in  mi- 
tigation of  damage,  I  am  entitled  to  prove  that 
what  I  stated  was  true. 

Before  calling  any  witness,  Mr  Jeffi^y  asked 
the  opinion  of  the  Court  whether  they  would 
order  production  of  the  papers  by  the  ExcioB^ 
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as  if  that  was  refused,  it  was  doubtful  if  it  was        Lvthi 
necessary  to  lead  eyidence.  YtwMc  &  Ca 

Clerk. — ^We  ittust  object  to  their  producing 
any  thing  refused  by  the  Court  of  Session. 
Much  has  been  stated  without  proof,  but  I 
leave  this  with  the  Court. 

Lord  Chief  Commissioner. — I  wish  to  do 
every  thing  to  facilitate  the  procedure^  but  we 
cannot  decide  on  a  hypothetical  case.  Yoii 
must  produce  the  witness  and  call  fbr  the  parti- 
cular document ;  and  we  will  then  give  you  our 
opinion  as  to  the  admissibility  of  that  docu- 
ment. 

It  is  the  part  of  the  Court  to  do  away  the 
impression  made  by  the  statements  that  are  not 
proved. 

Jeffirey.-^li  I  had  reason  to  expect,  (and 
on  my  own  view  of  the  law  I  certainly  would 
expect,)  that  .these  documents  would  be  ad« 
mitted,  I  would  produce  them  without  fear  of 
the  reply;  but  as  this  seems  doubtful,  and 
though  it  is  taking  a  great  responsibility,  I  ra- 
ther decline  calling  evidence. 

Lord  Chief  Commissioker.— You  have 
heard  a  great  display  of  talent  for  the  defenders, 
and  as  lucid  an  opening  for  the  pursuer  as  was 
possible.    The  testimony  has  also  been  applied 
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levui       iiauv^dy  to  the  iasues.  These  iaiuw  aie  faimd<^ 
Yoviig'&  Co.    ed  on  an  interlocutor  of  the  Court*  aad  they 

Gcntiiin  1^  that  was  done  by  that  interlocutor. 
We  have  only  to  assess  the  amount  of  the  4th 
mages,  and  cannot  inquire  how  far  the  defend- 
ers have  done  what  entitles  th^  purau^r  to  dm 

^  In  finding  damages  duCt  the  Coui^  of  Se^ 
sion  have  only  done  what  they  weife  clearly  ep^ 
tided  to  do ;  they  have  not  gone  beyond  their 
jurisdictioUt  and  we  must  take  caw  that  we  do 
not  go  beyond  ours.  It  has  been  said  by  the 
defenders'  counsel,  you  will  not  do  your  duty 
if  you  do  not  look  beyond  the  issue*  When 
you  know  your  duty,  I  have  no  dwbt  you 
will  perform  it ;  and  it  is  my  business  to  ex* 
plain  it  to  you^  We  are  here  limited  to  a 
nanrow.  i^hefe.  The  exfH'ess  tems  of  the  kh 
terlocutor  ezdude  us  from  iaqupry  into  any 
thing  but  the  amount  of  the  damifgesb  and 
it  would  be  unconsoiaitious  if  we  were  to  g9 
into  the  other  inquiry;  this  duty  being  im^ 
posed  upon  us,  we  are  not  to  inquire  whether 
it  is  properly  imposed  upon  us  or  not. 

In  the  first  issue  there  are  two  sul^jects  of 
oonademtion,  Ut^  The  loss  and  da^ag)^  ;  Sdp 
That  thb  was  occasioned  by  the  unfounded 
and  groundless  coB^daints  of  the  defensor.  It 
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is  faid  yoQ  xausfc  consider  the  situation  in  viiueh  l^trtv 
the  defender  stood,  and  his  motives  for  making  You  vo*&  Cob 
tke  statement ;  this  evidence  was  not  tendered, 
and  if  it  had,  we  could  not  have  received  it. 
But  the  pursuer  has  laid  certain  documents  be- 
fore you»  and  you  are  entitled  to  consider  them, 
and  come  to  a  conclusion  as  to  the  extent  of 
die  groundlessness.  This  applies  to  the  me« 
moiial  and  the  advertisement.  The  pursuer 
timugiit  it  proper  to  lay  these  befiire  you  to  male 
tise  Ga»  inteUigUe,  which  he  could  do  though 
the  defimden  ave  not  entitled  to  prodvice  evi.- 
deace  directly  in  the  fi»e  of  the  interlocutor ; 
and  hmng  J^efore  yon^  it  is  necessary  to  take  the 
entire  documents  into  your  consideration,  and 
not  detached  parts  of  them. 

The  information  is  found  by  the  interlocu- 
tor to  have  been  given  falsdly  and  maliciously, 
bat,  in  esthoating  the  amount  of  the  damages, 
yen  mwt  consider  tbe  extent  of  die  malice  and 
fidsdiood  fmn  the  evidence  as  it  stands. 

Of  the  action  for  repetitioii  or  ^p^ykkg  htufk 
the  alleged  overpayment,  you  can  only  iedk  at 
the  final  judgment,  giving  it  against  the  pre* 
eent  defenders  with  L.  70  costs* 

The  advertisement  is  found  by  the  intarIo«- 

.  cutor  to  be  calmnnioiis ;   but  as  the  pursuer 

has  produced  it,  we  do  not  tlmd^  we  ff>  he^ 
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Liven        yond  our  duty  in  directing  you  to  take  it  into 

Youhg'&Co.    your  consideration. 

The  issue  proceeds  upon  a  finding  which 
excludes  us  from  considering  any  thing  but 
the  amount  of  the  damages  on  account  of  his 
dismissal ;  but  nothing  appears  in  it  as  to  his 
being  kept  out  of  the  office.  I  have  consider- 
ed the  interlocutor  on  which  the  issues  are 
founded  particularly,  in  order  to  take  care  that 
w^  do  not  go  farther  than  it  was  the  intention 
of  the  Court  we  should,  and  the  issues  are 
framed  precisely  in  terms  of  the  interlocutor. 

This  was  an  office  during  pleasure,  and  not, 
as  has  been  stated  by  the  pursuer's  counsel,  ad 
vitam  out  culpam.  You  will  consider  the  da* 
mages  as  an  indemnification  for  a  civil  injury, 
not  as  a  punishnient  for  an  offisnce. 

His  Lordship  then  commented  on  the  terms 
of  the  difierent  documents,  and  stated,  Though 
the  Jury  must  hold  the  memorial  as  the  cause 
of  the  dismissal,  they  must,  referring  to  the  do- 
cuments put  in  proof,  consider  the  degree  of 
malice.  The  advertisement  is  in  general  quite 
correct,  but  towards  the  conclusion  it  mentions 
the  duties  ''  illegally  exacted,''  which  is  a  li- 
bellous expression,  and  the  question  for  the 
Jury  is,  whether  this  will  entitle  the'pursuer  ta 
a  large  solatium. 
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A  bill  of  exceptions  was  tendered  to  two       Lumu 
parts  of  the  charge*  Young  &Gb» 

1^/,  Because  although  the  interlocutor  of  the 
Court  finds  that  the  dismissal  of  the  pursuer 
proceeded  from  unfounded  statements  by  the 
defenders,  and  although  the  defenders  neither 
adduced  nor  tendered  evidence  to  show  that 
his  continuance  out  of  office  was  to  be  ascribed 
to  any  other  cause,  yet  his  Lordship  directed 
the  Jury  that  they  were  not  bound  to  hold  that 
the  loss  of  office  down  to  the  present  day  was 
owing  to  these  statements. 

&dfyi  Because,  although  the  interlocutor  finds 
the  defenders'  statements  to  be  groundless  and 
unfounded,  and  finds  also  the  first,  second,. and 
fourth  articles  of  the  condescendence  proved, 
yet  his  Lordship  directed  the  Jury  to  consider 
'  the  memorial  of  the  defenders  to  the  Treasury^ 
and  their  advertisement,  and  Mr  Pearson's  let- 
ter, as'  circumstances  which  the  Jury  were  en- 
titled to  take  into  consideration  in  assessing  the 
damages. 

Lord  Chief  Commissionsb. — With  r^ard 
to  the  first,  I  gave  the  direction,  and  it  was 
founded  on  this,  that  the  office  was  one  during 
pleasure,  and  not  ad  vitam  aut  culpam. 

As  to  the  second,  I  did  not  state  the  docu- 
ments as  qualifying  the  findings  of  the  interlo- 


406  cAau  TMMJ}  or  Mv.  it, 

LsTfift  cator.  We  must  take  tiw  fis^agft  at  Me  have 
Yovra&Co.  them,  but  the  degree  of  fabekoOfl  and  nudiee 

is  indefinite,  and  ita  extent  may  be  explained 
hf  the  documents* 

You  cannot  except  to  iiqr.  statemtok  in  Act 
or  observations  upon  it.  J£.l  hanre  mk-^katad 
mxf  part  of  the  evidoids^  I  ant  leady  nour  to 
correct  ifc»  It  is  only  to  a  diiecliatt  in  law^  or 
to  the  admiarioa  or  ivjeetion  of  evideiiee,  whidi 
is  adkectioh  in  point  of  iaw,  that  a  bill  of  eK- 
eeption  ap^ies.  Yoor  redress,  in  tUs  state  of 
things,  is  by  a  motion  Ar  a  new  trial. 

Clerk  said,-**-The  nature  of  the  erfor  is,  that 
your  Lordship  has  misconstrued  the  interloeu- 
ter.  Weorcep^tothexntroductionofanythiiig 
tending  to  limk  the  findings  of  a  final  interid- 
otttor. 

Lord  Cbesf  Commi8sioneb.— -If  yon  had 
alloieed  it  to  go  to  the  Jnry  on  the  dry  matter 
of  accounting,  yout  observation  may  be  cor- 
rect, but  when  you  prodnce  evidenoOf  I  am 
bound  to  make  such  observations  iqpon  it  as 
ai^Kar  to  me  necessary.  In  consideiing  the 
^[aeslaon  of  solatium^  I  said  the  Jury  were  to 
take  into  their  coosidetation  the  memoriai, 
&c. 

Lord  6iLLiks.-^uppose  die  Court  of  Ses- 
fldoB  find  that  aparty  has  pnfcilished  a 

10 
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Ifltel;  ilid  Mild  the  ease  hare  to  mm»  ihe  da-       Lt^iM 
mages,  ctti  it  be  maiMiutied  that  the  Jury  aie  Toxmo  ftC^ 
not  entitled  and  bound  to  read  the  libel  ? 

Vetdiet,-*-'^  The  Jury  flfid  for  tike  pormer 
*'  two  thousand  pounds  damages**' 

Clerk,  MoRcftif,  OMmmi  Had  J^^  ibr  ibe  Ptnteiler. 
Jegrey  and  Cuminghami,  ftr  the  Ddfendora. 

(Agents,  Joftn  TaUyjunr*  w.  i.  and  Jot*  Stuart^  w»  8.) 


-u-i. 


!^ht  days  before  the  trials  Cuninghaine  Marciis. 
movvd  £0  an  order  en  the  Board  of  Excise  to 
produce^  lf$.  The  repert  by  their  sotidtor  of 
tilie  investigation  made  on  the  complaint  by  the 
defenders^  J  SI0II,  Hie  mintttes  of  the  Board  and 
their  oomniilnication  to  the  Treasury  i  Sd^  The 
answer  from  the  Treasury )  aafd  insisted^  The 
Board  cimiot  dispute  the  power  of  the  Court 
to  eompel  the  pArodaction  in  modum  probaU' 
omSf  and  in  this  case  the  Court  of  Session  only  Vm  v.  Botrd 

of  CustoniSf 

nsfiised  it  as  a  bar  to  the  action.    The  Trsa-  Feb.  so,  isis. 
any  agreed  to  produce  whatever  was  consider- 
ed nuiterial  by  the  Court. 

There  oan  be  no  doubt  of  the  relevancy 
now,  and  the  otber  paity  have  drawn  their  evi« 
deeict  from  the  ssate  ^foarter* 


I 

Levin  LfrKD  Chibt  Co^Mis3ioN£iti**rIf  the  Court 

YouHa&Qo.  had  any  doubt  ^^^y  Wonidbear  oouiwl  on  tl»e 

other  side}  an^  if :it  involved. the l«§ty  iniport- 
ant  question  of  the  power  of  the  Court  to  com- 
pel the  prodvictipti,  they  Wf^ld  .probably  .take 
time  to  consifler.;  .  .^f  j  nj ., 

In  the  present  casei  however,  it  is  not  neces- 
sary to  decide  .that  point,  as  > it  is  stated  that 
these  papers  are  required,  Ist^  For  information ; 
2rf,  As  evidehie. 

There  are  very  few  instances  in  which  the 
Court  ought  to  interfere  to  assist  a  party  in 
obtaining,  ifefonnatiott  i  he  /o^ght  to  come  into 
Court  able  to  make';oiit  faisicaae  by  his.  own 
information^  ^atiid  by  ;hMj!Own  stare^jtgtb. 

The  nextiquesCion  is,; whether ;, wet  are  to  or- 
;  der  them  to  bb^produeed  as  .evjkten^e.  We.  are 
here  to  decider  this  und^.authoiatyiof  the.  Aet 
of  Sederunt  9th  July  1817 ;  and^ive  are  of 
:  opinion,  tbat^  if  ,h(ere^  they  cduld  not  be  used 
as.  evidenae.  Evidence  xnuat  be  ujpon  oath; 
.there  must.be  an  opportunity  of  cixiss-eKanmia- 
tion  ;  they  must  be  subject,  to  all  the  tests,  and 
be  under  all  the  solemnk/  with  which  evidence 
is  given. 

None  of  these  munimeBts,  without  verbal  tes- 
timony, would  be  sufficient  to  pco^fi  the  cafise^f 
dismissal  i  and  the  ivenlj^  testimony  is  asgoAd 
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without  tketn.    The  defenders  ought  to  cite        Letin 

the  witnesses,  and  the  Court  will  judge  of  the   Youiig  ^  Go. 

propriety  of  examining  them.     If  the  examina* 

tion  is  allowed,  it  will  also  judge  of  the  oompe« 

tency  of  the  questions,  and  if  the  Court  hold 

the  questions  to  be  competent,  every  witness  in 

bound  to  answer  them. 

We  are  here  sitting  as  if  there  was  a  Jury 
impannelled  and  the  case  opened.  We  must, 
therefore,  look  to  the  issues  in  considering  the 
propriety  of  our  decision  If,  under  the  first  i»- 
8ue,  we  are  to  try  whether  the  statements  were 
groundless  and  unfounded,  then  parol  testimo- 
ny is  the  proper  evidence.  If,  on  the  contra- 
ry, the  Court  have  decided  this,  then  these 
muniments  are  not  receivable.  The  same  ob- 
servation applies  to  the  two  first  articles  of  the 
second  issue.  The  last  article  is  positive,  but 
the  motion  before  the  Court  does  not  apply  to 
it. 

As  this  is  the  first  instance  of  our  acting  un« 
der  the  Act  of  Sederunt,  it  is  of  consequence 
that  it  should  be  understood  that  we  consider 
our  decision  on  this  point  as  subject  to  review 
by  a  bill  of  exceptions,  which  may  be  carried  to 
the  last  resort.  The  Act  of  Parliament  con* 
templates  the  production  of  written  evidence  as 
done  in  presence  of  the  Jury.    But  as  the  Act 

A  a 
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Lbven        of  Sederunt  is  meant  to   give  facility  and 
Young  &  Co.   certainty  to  the  production  of  documentary 

evidence,  and  cannot  be  considered  as  ineonsist* 
ent  with  the  Act  of  Parliament,  our  deciaion 
must  be  subject  to  review,  as  it  would  have 
been  if  the  documents  had  been  produced  for 
the  first  time  in  presence  of  the  Juiy. 

It  is  not  to  be  understood  that  the  Court 
have  any  doubt  of  their  power  to  compel  any 
haver  to  produce  evidence.  As  they  decide 
upon  the  competency  of  a  question  to  a  wit- 
ness, so  they  must  decide  if  a  document  is  te 
be  produced  ;  but,  in  deciding  this  with  refer- 
ence to  a  public  Board,  they  will  often  have  to 
exercise  much  discretion,  as  well  as^  to  attend  te 
strict  law. 

J^re^i  for  the  defenders,  requested  to  know 
if  it  was  necessary  now  to  present  his  bill  of 
exceptions,  and  have  it  discussed  before  the 
trial. 

Lord  Chief  Commissioner. — -The  trial 
may  go  on  as  if  the  objection  had  been  taken 
there.  We  have  only  as  it  were  ante  mamm 
decided  on  the  admissibility  of  these  documents 
You  ought  to  bring  on  the  question  at  the  trial, 
and  you  can  either  take  your  exception  there  or 
now }  though  I  believe  this  is  the 
time. 


tBlS. 
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Parties  vvere  called,  on  the  following  day,  to 
hear  an  alteration  in  the  terms  of  the  order, 
which  the  Lord  Chief  Commissioner  said  he 
thought  was  included  in  its  spirit.  The  Court 
refused  the  application  hoc  statu^  leaving  it  to 
the  parties  to  bring  the  question  forward  at  the 
trial,  if  they  thought  they  could  make  out  a 
case  to  induce  the  Court  to  grant  it. 


LE7£N 

Young  a-  Co« 


Act.Sed.9th 
July  I8i7f  $ 
5th,  near  the 
middle. 


At  the  first  sittings  after  the  vacation,  the 
Court  was  attended  by  counsel,  with  a  view  to 
adjust  the  bill  of  exceptions  by  the  pursuer. 

Lord  Chief  Commissioner. — The  object 
of  the  party,  I  suppose,  is  to  have  this  case  sent 
to  another  Jury,  in  hopes  of  having  the  damages 
increased.  The  object  of  the  Court  is,  to  take 
care  that  the  bill  of  exceptions  may  only  con- 
tain matter  of  law,  not  of  fact. 

It  is  of  consequence  to  attend  to  the  distinc* 
tion  between  the  technical  and  the  common 
meaning  o£  misdirection.  Observations  on  evi- 
dence, however  erroneous,  are  not  misdirection ; 
the  only  misdirections  are  stating  as  law  to  the 
jury  what  is  not  law  ;  rejecting  competent,  or 
admitting  incompetent-  evidence ;  or,  as  is  al- 
leged to  be  the  case  here,  directing  them  to 
consider  matter  excluded  by  the  issue. 

Tlie  grounds  of  the  exception  are,  that  % 


Hth  Max- 
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Levsn       Stated  the  office  not  to  be  one  ad  vitam  out 
Young  &  Co.  ctUpcm  ;  and  that  I  directed  the  Jury  to  take 

into  their  consideration  the  terms  of  the  me- 
morial and  advertisement. 

The  difficulty  here  is,  that  the  evidence  wm 
given  by  the  pursuer ;  and  that,  if  it  was  not 
correctly  stated  at  first,  still  the  Jury,  before 
making  up  their  verdict,  heard  the  discussion, 
and  saw  the  feeling  of  the  pursuer's  counsel  on 
the  subject.  I  doubt  if  it  can  be  put  in  shape 
to  do  any  good,  and  think  it  would  be  better 
to  let  the  matter  be  discussed,  on  an  application 
for  a  new  trial. 

One  point  in  the  bUl  of  exceptions  it  is  ma- 
terial to  observe  upon.  It  is  said  I  directed 
the  Jury  to  consider,  whether  the  pursuer  was 
entitled  to  damages  on  account  of  his  continu- 
ance out  of  office,  though  no  evidence  was  of- 
fered by  the  defenders  to  show  that  his  con- 
tinuance out  of  office  was  to  be  ascribed  to 
any  other  cause,  &c«  If  the  defender  had  <»f- 
fered  this  evidence,  it  would  have  b^n  reject- 
ed; and  this  statement>  therefore,  cannot  be 
allowed  to  enter  into  th^  bill.  I  felt  most 
»ixious  not  to  go  beyond  the  issue ;  and  sm 
only  anxious  to  have  things  correctly  done  i 
and,  in  a  case  which  will  probably  go  to  the 


1818.  TH£  JURT  COURT.  373 

House  of  Lords,  to  show  that  we  know  what  we       htYtn 
are  doing.  Youno  ie  w. 

In  all  cases,  it  is  of  importance  to  separate      '■'^v"^ 
the  law  from  the  fact ;  and  it  is  only  by  keep- 
ing them  quite  distinct  that  we  can  ever  arrive 
at  any  degree  of  accumey  in  practice* 

Mr  Clerk  gave  up  the  bill  of  exceptions, 
with  a  view  of  applying  for  a  new  trial  on  the 
general  grounds. 

Cockbum^  in  the  Court  of  Session,  obtained      ^^^  ^^j- 
a  rule  on  the  defender  to  show  cause  why  a 
new  trial  diould  not  be  granted. 

Jeffrey y  showed  for  cause,  that  in  cases  of  ^^^  •^^^• 
tort,  no  new  trial  would  be  granted  in  England 
on  the  ground  of  the  verdict  being  contrary  to 
evidence ;  that  the  Jury  gave  the  value  of  the 
ofiBce  at  the  time  the  pursuer  lost  it  \  that  the 
issue  was  limited  to  the  loss  occasioned  by  his 
dismissal  from  office,  not  his  being  kept  out  of  it. 

Keay  argued,— The ,  verdict  is  contrary,  to      *^^  J«nc, 
evidence  ;  and  it  is  essential  to  justice  to  grant 
a  new  trial.    On  the  first  issue,  we  proved  the 
loss  to  be  more  than  L.5U00,  and  the  Jury 
were  bound  to  find  that  sum.  ^ 

This  is  a  question  of  evidence ;   evidence 
was  led,  and  the  Jury  went  against  it.    On 
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Levbn  the  second  issue,  no  precise  loss  could  be  pro- 

VouHo  &  Co.  ved. 

sBU^^Com        ^^  England,  new  trials  were  formerly  re- 

388.  fused  on  the  ground  of  excessive  damages  as 

A  'Wilson  s  ^^ 

Rep.so«and  wcU  as  on  the  ground  of  their  being  too  low ; 
4  Durnf.  651.  ^^^  ^^^  Courts  now  grant  them  in  cases  of  ex- 
1  Strange,  4»5.  ecssive  damages  ;  and  every  reason  for  granting 
Baraes,  1 53  a  new  trial  when  the  damages  are  excessive,  ap- 
s  skw.  Black.  pU^s  equally  when  the  daipages  are  too  small. 
1  \^or«98  Lo^^  Mansfield  was  of  opinion  that  great  lati- 
7  Durnf;  529.     tudc  should  be  allowed  in  granting  them  ;  the 

reluctance  to  grant  new  trials  arose  from  their 
having  come  in  the  place  of  a  writ  of  attaint  i 
and,  from  many  civil  suits  being  in  form  crimi- 
nal, and  no  second  trial  will  be  granted  to  the 
Crown  against  the  defendant.  In  support  of 
these  positions,  he  referred  to  a  number  of  au- 
thorities. * 

sd  July.  Three  of  the  Judges  concurred  in  opinkm 

that  the  first  issue  was  nearly,  though  not  strict- 
ly, matter  of  account ;  and  that  it  was  essen- 
tial to  justice  to  grant  a  new  tridi.  They  did 
not  consider  themselves  bound  by  the  principles 


*  See  Grant's  Summary  of  the  Law  relatiog  to  Xew  Trials 
papa  J9S^  210^  220f  226*7«  9S3,  and  299. 
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applied  to  similar  questions  in  England ;  as,  Lbvbn 
by  Act  of  Parliament,  they  were  entitled  to  Yovmo  &  Co. 
grant  a  new  trial,  if  they  considered  it  essential 
to  the  justice  of  the  case.  They  also  were 
agreed,  that  if  it  had  been  merely  a  question  of 
solatium^  it  would  have  been  more  difficult  to 
grant  it,  as,  in  that  case,  there  is  no  method  of 
ascertaining  the  precise  loss,  or  ground  for  say- 
ing the  verdict  is  contrary  to  evidence.  They 
were  iaUo  of  opinion  that  the  Jury  oqght  to 
hinre  made  a  return  on  eiKsh  issue^ 

On^  Judge,  who  had  been  Lord  Ordinary  in 
the  case,  was  of  a  different  opinion,,  and  coDi-* 
sidered  this  a  complex  case,  of  which  the  Jury 
werp  the  proper  judges.  He  had  felt  it  diffi- 
cult to  fix  the  amount  of  damages,  thoygh  he 
felt  no  difficulty  in  finding  damages  due.  As 
this  was  thought  ^  proper  case  for  an  issue,  he 
was  of  opinion  t{iat  the  verdict  ought  to  be 
conclusive. 

The  Court  accordingly  granted  a  ixew  trial, 
^nd  recommended  to  the  presiding  Judge  in 
the  Jury  Court  to  direct  the  Jury  to  return 
separate  findings  on  ^ach  issue. 


9j6  C48E8  TROD  IN  (July  15.) 


K£W  tRiAL. 


PAESENT) 
THE  THAES  LOBBS  COMMISSIONEJlff. 


jif*i'5  ^*  *^^^  ^^^*  *®  ^cdud  trial   prtHxeded^ 

^<^  and  the  pursuer  rested  his  case  on  the  same 

IdVoMhrSIi  grounds  as  at  the  former  trial,  only  he  did  not 

of  office,  and  pfoduee  the  memorial  to  the  Lords  of  the 

L.«oo  as  joia*     ^ 

Hum.  TVeasury.- 

Cockhum  opened  the  case  for  the  pursuer ; 
Mid,  in  the  course  of  his  speech,  stated.  That  die 
defenders  had  secretly  transmitted  a  memorial 
aeoQsing  the  pursuer  of  perverting  his  office  to 
pui^ses  of  burgh  politics,  and  of  having  been 
guilty  of  fraud  and  theft,  by  overcharging  the 
trader,  and  not  accounting  for  the  proceeds  of 
Ids  collection 

J^*ey>^You  cannot  prove  this,  and  ought 
not  to  state  it. 

Cockburrin^^l  am  entitled  to  fi»r  friay,  and 
ought  not  to  be  interrupted  by  an  averment 
that  I  cannot  prove  this.     All  statements  are 
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made  under  aa  implied  {promise  to  prove  them.       Letbh 
On  my  professional  charad«r»  I  say  that  I  in-  youno'&  Co. 
tend  to  lay  before  the  Jury  what  I  consider 
sufficient  evidenoe  of  the  £sict,  and  it  is  for  them 
to.  say  whether  itis  suffident* 

A  number  of  diocuments>  and  parts  of  thd 
proceedings  in  the  Court  of  Session,  were  put 
in  evidence,  one  of  them  the  answers  to  the 
condescendence,  firom  which  certain  articles 
were  ordered  to  be  expunged. 

J^BH^*  ^^^  ^^  defenders,  oigected,~-The8e 
articles  have  no  longer  any  existence*  If  tlhey 
had  been  on  a  separate  paper,  they  would  have 
been  withdrawn. 

Moficreiffi  for  the  pursukr.*->-We  put  in 
evidence  the  answers  lodged  by  the  defend* 
ers.  We  do  not  require  .them  to  be  read  in 
proof  of  facts  stated,  but  to  make  the  inter- 
locutor ordering  them  to  be  expunged  intelli- 
gible. 

Lord  Chief  CoMMissiONEB.--*What  is  the 
nature  of  this  proceeding?  It  is  signed  by 
counsel,  but  is  it  binding  on  the  party  ?  I  am 
uncertain  if  this  is  the  right  course  of  proceed- 
ing, but  shall  state  at  present  what  occurs  to 

tiie  Court. 

This  being  an  averment  of  t&e  party^  is  not 
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Xbtcm  .less  evidence  against  him  because  it  has  been 
Young  &  Co.   delete  by  the  Court.     I  am  uncertain  if  this  is 

the  correct  method  of  proving  it,  or  whether  a 
witness  ought  not  to  be  called  to  prove  it  as  an 
averment  of  the  party ;  but  at  present  we  are 
of  opinion  that  the  passages  may  be  read. 

Jeffrey. — It  has  been  held  that  the  conde- 
scendence»  &c.  are  not  before  the  Jury,  wfaioh 
shows  they  are  not  binding  t>n  the  party.  We 
are  entitled  to  have  the  whole  document  read, 
or  they  must  now  admit  that  I  am  entitled  to 
read  it  without;  giving  them  the  right  to  reply. 
When  the  case  was  last  her^,  I  was  allowed 
to  read  from  a  printed  report  of  the  form^ 
question  between  the  parties,  as  the  counsel 
for  the  pursuer  had  referred  to  it. 

Lord  Chief  CoMMissioNBE.--*Mr  Jeffirey 
has  a  perfect  right  to  have  all  read  now,  that  is 
'  necessary  to  make  the  matter  inteiligible.  fii)t 
if  what  he  requires  to  have  r^  now  is  a  dis- 
tinct  fact  or  subject,  he  is  not  entitled  to  read 
it,  merely  because  it  is  bound  up  in  the  same 
book,  or  written  on  a  paper .  produced  by  the 
pursuer. 


Jeffrey^  Thmi  soggested  tfcsat  the  pursuer  wis 
bound  to  produce  the  memorial  referred  tq  hg 

Mr  Cockbum. 

•  « 
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Ck)ckbum.''^'We  are  not  brand  to  produce        Lbvin 
the  memorial,  as  the  interlocutor  proves  all  that .  Yovhg  &  C: 
I  stated  with  regard  to  it. 

Lord  Chief  CoMMi88iONER.-»-«»Mr  JeflOney 
may  take  every  advantage  of  this  in  addressing 
the  Jury  ;  but  we  do  not  think  Mr  Cockbum 
bound  to  produce  the  document  called  for. 

In  order  to  shorten  the  proceedings,  Mr 
Jeffrey  stated,  That  it  was  unnecessary  for  the 
pursuer  to  prove  minutely  the  value  of  the  of« 
fice.  As  his  defence  tested  on  a  diffisrent 
ground,  he  admitted  that  the  gross  emolu- 
ment of  the  office  was  asirtated  by  Mr  Code- 
bum. 

Lord  Chief  Commissioner.?— Both  Mr 
Je&ey  and  his  clients  do  themselves  great  cre- 
dit by  this  conduct. 

Jeffrey. ^^The  Court  efSesinon  having  grant- 
ed a  second  trial,  does  not  throw  any  stigma  on 
the  former  verdict,  as  the  Jury  who  returned  it 
heard  the  evidence,  which  the  Court  did  not. 
This  is  purely  a  question  of  damages,  which  is 
practically  a  penal  action,  and  must  be  viewcid 
with  leniency  to  the  defenders,  as  in  a  criminal 
case. 

We  are  confident  the  interlocutor  finding 


\ 
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LETiir       damages  due  will  be  reversed,  but  it  must  be 
YwHo'st  Co.  b^ld  binding  here.    That  interlocutor  finds  (as 

we  think  rather  harshly)  that  the  information 
we  gave  was  false  and  malicious,  in  so  &r  as  we 
stated  a  sum  of  money  to  have  been  twice  ex- 
acted, but  this  was  not  the  cause  of  his  dismis- 
sal. It  was'  not  on  our  assertion,  but  in  con- 
sequence of  investigation,  and  it  being  found 
that  he  took  interest  from  the  trader,. (which 
cannot  be  said  to  be  false,)  that  be  lost  his  si- 
tuation. 

It  is  by  artfully  withhnldiBg  oiir  memorial, 
which  did  not' evfen  pray' for  his  dismissal,  that 
he  hopes  for  *  a  abetter  verdict.  Hie  :  former 
Jury  thought  L.SOOO  sufficient. 


/' 


Moncreiffi^^Mx  i^eSkfsj  is  ntit  entided  to 
state  this.  We  abstained  fintoostating  wbat 
took  place  at  the  former  trial,  as,  on  consults- 
tian,  we  thought  it  impropet. :'  ;~ 

Lord  Chief  GDJUMiuDaNkuLr-Hl  ^udl  take 
ctat  by  my  statement  to  the  Jnryito  prevent 
what  is  said  in  narcatiVe  by  eonhsel  firom  hnrt- 
ing  either  party.  ^  It  would, -be  ifaost  improper 
to  enter  into  the  details  of  th^  ibrmer  trial, 
but  there  is  no  impropriety  in  stating  the  re- 
sult. 


/ 
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Jeffrey.'^The  Jury  may  believe,  or  not,        LtvE« 
that  L.^000  was  given,  as  I  shall  show  that  the   Yovmg  &  Co< 
pursuer  is  not  entitled  to  more  than  half  that 

sum. 

The  former  question  between  the  parties  was 
decided  in  181^ ;  he  is  not  entitled  to  olaim 
beyond  that  date;  at  all  events,  he  cannot 
claim  beyond  the  date  of  his  summons  in  181S. 
What  he  has  lost  was  not,  as  stated,  the  value 
of  a  free  annuity,  but  the  sum  for  which  this 
c^Bce  would  have  sold,  with  all  the  risk,  la- 
bour, and  responsibility  attached  to  it. 

Those  who  deprived  the  pursuer  of  his  of- 
fice are  perfectly  able  to  repair  the  damage  they 
have  done.  The  only  question  here  is,  the 
sum  the  defenders  are  to  pay  for  giving  the  in- 
formation. 

Lord  Chief  Commissioner.— It  has  been 
said  for  the  defenders,  that  they  have  suffered ; 
in  the  tribunal  before  whom  the  motion  is  made 
for  a  new  trial,  not  being  the  same  which  heard 
the  evidence  at  the  former  trial,  and  that  this 
is  not  the  case  in  England.  But  this  is  a  mis- 
take, for  there,  it  happens  constantly,  that  the 
Judges  who  try  a  cause  are  not  of  the  Court 
from  which  the  cause  comes  ;  so  that  there  is 
no  disadvantage  in  this  country  beyond  what 
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Lbvei)        occurs  daily  in  the  country  from  which  this  in- 
Young  &  Ca   stitution  is  borrowed. 

The  judgment  sending  the  case  for  trial 
shows  that  it  was  formerly  tried ;  and»  in  com- 
pliance with  an  advice  contained  in  that  judg- 
ment, I  would  request  you  to  give  sepanrt;e  and 
distinct  damages  on  each  issue.  We  cannot 
refer  to,  or  form  our  opinion  upon  what  took 
place  at  the  former  trial,  as  all  that  the  judg- 
ment granting  a  new  trial  shows,  is,  that  you 
are  the  second  Jury  on  this  case.  At  present 
you  are  to  find  what  is  alleged  and  proved; 
what  has  been  said  or  aHeged  and  not  proved, 
must  not  in  this  trial  influence  your  opinion. 

It  is  necessary  to  attend  particularly  to  the 
terms  of  the  first  issue  i  it  requires  this  Cour6 
to  try  what  loss  and  damage  the  pursuer  has 
sustained  by  being  dismissed  firom  his  office. 
The  question  of  loss  is  a  mere  writ  of  tnquiry,^ 
and  if  there  were  no  ingredients  to  qualify  it,  a 
dry  matter  of  account.  But  damage  by  loss  of 
office  may  not  be  mere  dry  matter  of  account, 
so  as  to  exclude  all  qualifications  and  observa* 
tions  on  the  nature  of  the  case. 

In  considering  the  two  issues  separately,  it  is 
necessary  to  consider  the  loss  of  money  as  dis- 
jtinct  from  the  solatium^  and  to  take  care  that 
damages  are  not  given  twice ;  first  in  the  ques- 
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tion  of  account,  and  then  in  the  question  of       Lbvbn 
solatium.  YouNo'&  Co. 

We  must  suppose  there  was  suflSlcient  to  war- 
rant the  terms  of  false  and  malicious,  applied 
by  the  Court  to  the  information  given  by  the 
defenders.  We  also  find,  from  Mr  Pearson's 
letter,  that  the  pursuer  was  not  dismissed  on 
account  of  interfering  in  politics,  but  for 
taking  interest  from  the  trader.  [His  Lord- 
ship then  went  through  the  evidence,  both 
written  and  parol,,  in  detail,  and  observed 
upon  the  pecuniary  deductions  stated  by  Mr 
JeflBrey,] — We  consider  the  allowance  for  Chel- 
sea pensioners  as  not  properly  part  of  the  office 
of  collector,  but  we  see  by  the  evidence  that 
they  have  in  fact  been  united.  You  are  to 
consider  whether  they  are  so  united  as  to  make 
that  allowance  a  deduction  or  not.  The  terms 
of  the  issue  are  for  dismissal  from  his  office  of 
Collector  of  Customs,  and  this  may  be  said  not 
to  be  part  of  that  office. 

It  is  said  that  the  calculation  of  the  value  of 
the  office  must  stop  at  the  date  of  the  summons 
in  1813.  This  is  the  only  question  of  law  in 
the  case,  and  is  a  difficult  question,  but,  as  there 
is  no  limitation  in  the  issue,  as  it  does  not  li-r 
mit  the  time  to  a  particular  day,  we  cannot  Air 
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Lbven        rect  you  to  hold  the  calculation  to  stop  at  the 
YouMG&Co*  date  of  the  summons. 

In  considering  this  question,  in  one  view  of 
*  the  case  put  by  Mr.  Cockbuni,  that  you  are  to 
consider  the  value  of  a  certain  annuity  for  a 
certain  period  of  time,  you  must  attend  both 
to  tihe  nature  and  tenure  of  the  office.  It 
vfa^  a  laborious  office,  and  it  is  too  much  to 
say,  because  the  pursuer  has  lived  eleven  years^ 
that  you  are  to  give  him  the  value  of  an  annui- 
ty for  that  time.  You  are  to  consider  the  value 
of  a  laborious  office  of  this  nature,  and  make 
allowance  for  all  the  probable  gains  and  reason- 
able  deductions. 

It  was  not  an  office  during  life  or  good  be- 
haviour, of  which  a  man  cannot  be  deprived 
except  by  the  sentence  of  a  Court  of  Justice  ; 
but  he  was  dependent  on  the  will  of  his  supe- 
riors, and  might  be  dismissed  from  it  at  their 
pleasure.  But,  on  the  other  hand,  this  sort  of 
office  is  always  held  during  good  behaviour,  and 
kept  generally,  and  indeed  with  few  exceptions, 
for  life,  not  removeable  like  the  political  offi- 
cers of  the  state.  It  is  material  to  attend  to 
this  in  considering  its  value  as  compared  to  an 
annuity,  and  likewise  the  responsibility  attach- 
ed to  it,  and  that  it  is  laborious. 

These  show  this  not  to  be  a  mere  matter  of 

11 
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account,  as  it  ceases  to  be  so  if  you  have  to       Lbtbn 

consider  the  nature  of  the  office.    This  also  Young  &  Co. 

» 

appears  clearly  ffom  the  pursuer's  own  state* 
ment,  who  says  you  must  consider  the  prospect 
he  had  of  rising  to  a  better  situation,  and  that 
his  dismissal  had  abridged  his  power  of  retiring* 
In  considering  this  claim  in  reference  to  his 
right  to  retire,  it  is  proper  to  mention  that  the 
Act  of  Parliament  only  puts  it  in  the  power  of 
his  superiors  to  give  a  proportion  of  the  salary, 
but  that  he  cannot  exact  it  as  a  matter  of  right. 

The  second  issue  is  not  sent  here  as  ques- 
tionable, l)ut  the  malice  and  falsehood  are 
decerned  by  the  interlocutor.  If  the  case  had 
been  sent  without  this  finding,  the  pursuer 
must  have  proved  a  case  sufficient  to  infer  ma~ 
lice,  but  being  found,  it  throws  the  proof  of 
any  facts  that  would  lessen  the  degree  of  ma- 
lice on  the  defenders,  and  they  have  led  no 
evidence. 

I  have  to  repeat,  that  with  the  former  trial 
you  have  nothing  to  do ;  you  must  not  allow 
it  to  operate  upon  your  verdict,  but  must  find 
from  the  evidence  which  has  been  laid  before 
you,  separating  the  damages  as  to  each  issue. 

When  there  is  actual  loss  proved,  as  matter 
of  account  it  is  a  debt,  and  you  must  find  it, 

• 

whatever  may  be  the  .'consequences ;  but  the 

» 
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question  of  solatium^  which  is  one  of  discre- 
tion, will  be  moderated  and  regulated  in  its 
amount  where  it  is  combined  with  such  a  case. 
In  all  eases  of  sotatium  I  consider  it  to  be  my 
duty  to  adrise  a  Jury  to  attend  to  the  situation 
of  a  defender,  and  not  to  give  such  damages 
as  will  lead  to  lengthened  imprisonment ;  but 
cases  may  occur  in  which  damages  are  in  the 
nature  of  a  diebt.  In  such  cases  there  ought 
to  be  no  r^ard  to  consequences  in  giving  the 
damages. 


Verdict,—**  Find  for  the  pursyer  on  the 
**  first  issue  damages  L.  1800,  and  on  the 
**  cond  issue  L.  200.** 


Moncreiffl  Cockbum,  and  Keay,  for  the  Piufsuer. 

Jeffrey,  J,  A,  Mnrray,  and  Cunin^hame,  for  the  Defenden. 

(Agents,  John  TaU^jtm,  w.  8.  and  Jot,  Stuart^  w.  a.) 


Fll£8£NT^ 
LO&Da  CHIEF  CO  MM  1 881  ONE  a  AMD  eiLLIES« 


1818. 

March  19. 

Damages  as- 
sented for  aa 
illegal  use  of  a 
captioii. 


Manuel  v.  Eraser^ 

f  HIS  was  a  petition  and  complaint,  containing 
a  claim  of  damages  for  an  illegal  and  oppresai^ 
use  of  diligence. 


€€ 


€€ 


€€ 


By  a  series  of  transactions,  which  it  is  unne- 
cessary to  detail,  James  Baillie  of  Falahill  ob- 
tained ultimate  diligence  on  a  bill  for  L.  90 
against  the  pursuer,  who  resided  with  his  fa- 
ther, a  farmer  at  Muirhead.  This  sum  the  de- 
fender, Mr  Francis  Eraser,  writer,  was  employ- 
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Defence. — The  diligence  was  not  used.  Mamuel 

ISSUES. 

"  Whether,  on  or  about  the  5th  day  of  No- 
**  vember  1811,  the  pursuer  was  apprehended^  * 
*^  taken  into  custody,  and  carried  as  a  prisoner 
**  to  Edinburgh,  to  the  injury  and  damage  of 
**  the  said  pursuer,  by  Archibald  Watson,  a 
*'  messenger,  by  directions  from  the  defender, 
'^  and  in  virtue  of  the  caption  produced  in  pro- 
^'  cess,  raised  at  the  instance  of  James  Baillie 
of  Falahill,  against  the  pursuer  ? 
"  Whether  the  pursuer  was  detained  in  cus- 
tody of  said  messenger,  acting  under  the 
''  authority  aforesaid,  for  some  time  after  he 
**  was  brought  to  Edinburgh,  and  until  the 
**  pursuer  granted  a  letter,  promising  or  bind- 
**  ing  himself  to  ajJpear  before  the  said  defend- 
**  er,  upon  the  8th  of  November  1811,  or  about 
'*  that  time,  to  the  injury  and  damage  of  said 
pursuer?** 


.« 


/ 
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Manuel       ed  as  agent  for  the  pursuer  to  pay.     Some  dif- 
pRASER.       ficulty  arose  as  to  the  discharge  to  be  granted, 
and  a  litigation  ensued,  in  which  Mr  Baillie  was 
unsuccessful. 

When  the  debt  was  paid,  the  caption  and 
other  documents  were  put  into  the  hands  of 
the  defender.  In  his  pleadings  in  the  Court 
of  Session,  though  he  denied  that  the  ci^ion 
had  been  used  against  the  pursuer,  he  maintain- 
ed that  he  was  entitled  to  use  it,  in  order  to 
enforce  payment  of  an  account  of  expences,  a- 
mounting  to  L.  1 9^  8s.  Id.  due  to  himself^  The 
pursuer,  on  the  other  hand,  denied  that  he 
owed  any  thing,  as  he  had  enabled  the  defend- 
er to  pay  the  L.  ^U  due  to  Mr  Baillie,  and  any 
expence  connected  with  the  discharge  ought  to 
have  been  paid  by  that  gentleman.  The  ac- 
count of  expences  was  subsequently  pidd,  and  it 
appeared  from  the  discharge  granted  by  the 
defender,  that  only  L.  ^  of  it  was  due  by  the 
pursuer  i  the  rest  b^ing  for  business  done  for 
his  father. 

The  defender  stated  that  the  caption  had 
been  put  into  the  hands  of  Watson  the  messen- 
ger, to  be  delivered  up  along  with  the  other 
documents,  in  case  the  account  was  paid,  and 
Watson  made  a  similar  statement  at  the  triaL 
Hb  story  was,  that,  being  in  the  neighbour- 
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hood,  he  called  for  the  pursuer  with  the  papers,      Manuei, 
and  that  the  pursuer  voluntarily  accompanied      Fraser. 
him  to  West  Craigs,  and  from  tliat  to  Editi-      ^"-^/"^ 
burgh  in  a  Glasgow  coach. 

On  the  other  hand,  it  was  proved  that  the 
pursuer  made  known  that  he  intended  to  be  in 
Edinburgh  the  day  following  that  in  which  he 
came  with  Watson,  and  that  while  in  Watson*« 
company  he  stated  to  a  man  on  the  road  to  West 
Craigs,  and  also  to  the  landlord  of  that  inn, 
that  he  was  a  prisoner.- 

4 

The  innkeeper  at  West  Craigs  was  called.    Before  a  wiu 
and  asked  what  the  pursuer  said  when  brought   p^^er  [, 'att. 
there.  ^  **"  ^®  p"*^ 

tratementi 

Lord  Chief  Commissioner. — Is  this  evf-   made  b\  him, 

■%  ^  it  muHt  be  pro* 

aence  ?  ved  that  the 

Jeffrey,  for  the  pursuer, — I  am  entitled  to  JlJ^J^i^e^ce 
lay  the  ground  of  a  cross-examination.     It  is    they  were  made 

was  the  accre* 

not  competent  in  general  to  prove  the  state-   du^d  agent  of 
ments  by  a  party,  but  if  it  be  a  statement  made         ««iider. 
at  the  time,  in  presence  especially  of  the  accre- 
dited agent  of  the  opposite  party,  who  would 
immediately  contradict  it  if  not  true,  I  am  en- 
titled to  prove  it. 

Lord  Chief  Commissioner. — My  objection 
was,  that  you  was  proving  a  statement  of  the 
pursuer,  and  bringing  that  to  affect  the  de- 
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fender.  This  cannot  be  evidence  unless  he 
was  present.  You  have  come  too  soon  with  this 
evidence ;  you  ought  first  to  prove  that  Wal^ 
son  was  the  accredited  agent  of  this  party.  ^ 


A  party  may 
in  certain  cir- 
cumttances 
discredit  his 
own  witness. 


During  the  examination  in  chief  of  Watson 
the  messenger,  he  was  peremptorily  called  upon 
by  the  pursuer's  counsel  to  give  an  explicit 
answer  to  a  question.  The  defender,  who  act- 
ed as  his  own  agent,  personally,  submitted  that 
this  was  an  improper  threat. 

Lord  Chief  Commissioner.— If  this  was 
not  a  person  who  had  been  employed  by  you, 
and  if  he  had  not  shown  himself  a  very  unwill- 
ing witness,  I  would  have  checked  this  stile  of 
examining.  A  party  cannot  discredit  his  own 
witness  ;  but,  if  a  witness  turn  out  adverse  and 
unwilling  to  speak  the  truth,  justice  may  re-^ 
quire  a  relaxation  of  this  rule« 

In  the  course  of  his  examination  the  witness 
stated,  that  he  kept  a  book  in  which  he  entered 
all  his  business  done  as  a  messenger,  and  that 
there  were  entries  for  business  done  for  the  de^ 
fender. 

The  counsel  for  the  defender  then  asked  the 
nature  of  these  entries.  On  a  suggestion  from 
the  Bench  that  this  was  iri^gular, 

7 
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J^reifj  fQ^r  |he  pucsuer,  said,-^Far  from  ob^ 
jecting  to  the  production  of  this  book,  I  shall 
consider  it  an  indulgence  if  the  Court  will  al- 
low the  witness,  in  custody  of  a  macer,  to  go  for 
the  book  ;  this  i^  stoinetimes  done  in  the  Court 
of  Justiciary. 

The  book  was  accordingly  ^nt  for,  and  there 
appearing  to  be  one  or  more  leaves  taken  out, 
a  long  examination  of  the  witness,  topk  place. 

Before  calling  the  next  witness,  Mr  Jeffrey 
stated  that  he  thought  it  fair  to  mention  who 
the  other  witnesses  were  whom  he  offered ; 
there  was  here  such  a  penuria  testium^  that  he 
thought  it  proper  to  offer  the  father,  mother, 
brother,  and  sister  of  the  pursuer  \  he  was  aware 
that  they  must  be  received  cum  ?iotaj  but  it 
>va8  proper  to  offer  them,  as  Sinclair  the  con- 
current, the  only  indifferent  person  present, 
was  dead.  He  also  meant  to  call  the  former 
agent  in  the  cause  to  prove  that  the  messengei: 
at  one  time  admitted  having  brought  the  pur- 
suer as  a  prisoner. 

Boswell. — The  manner  in  which  the  offer 
is  made,  showis  that  the  other  party  are  aware 
that  it  is  incompetent.  By  law,  such  witnesses 
are  utterly  excluded. 

Lord  Chief  Commissioner. — We  must 
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Manuel      sostaiii  the  olgection  to  the  near  rektumsu    It 

Fra'ser.       has  also  been  already  decided  that  we  tonnofc 

^''^t^^^^.j^   inquire  into  a  former  statement  made  by  a  wit- 

&C.  nfrails.       After  the  case  was  opened  for  the  defender^ 

but  before  he  led  his  evidence, 

Jeffrey  f  for  the  pursuer,  said,-^I  think  it 
right  to  intimate  now,  that  if  the  defender  does 
not  produce  his  own  books,  (to  which  I  wave 
any  objection,)  showing  the  payments  made  to 
this  messenger,  I  shall  found  on  it  asa  matter 
of  argument  to  the  Jury.  He  may  now  send 
for  his  books* 

Boswellf  for  the  defender,  said  he  had  no 
objection  ;  but  did  not  produce  them.  ' 

Lord  Chief  Commissioner.— The  defender 
could  not  make  his  own  books  evidence  fot* 
him  ;  he  cannot  therefore  be  expected  te  have 
them  here.  <  He  could  not  be  prepared  for  what 
has  occurred.  • 

» 

A  witness,  who  had  been  an  apprentice  of 
the  defender  in  1811,  was  asked  by  bis  counad 
whether  the  pursuer  came  as  a  prisoner  to  the 
office  of  the  defender. 

Lord  Chief  Commissioner.-— This  is  a  oon* 
elusion  to  be  drawn  by  the  Jury.    The  quea- 


^. 
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tions  augbt  to  be,  How  did  he  come  ?  Was  any      Manuh, 
olie  with  him?  &c.  '       Fraser. 

Jeffrey y  in  opening  the  case,  and  also  in  re- 
ply, contended, — ^This  is  a  gross  and  oppres- 
tive  use  of  legal  diligence.  After  the  lament- 
able exhibition  the  messenger  has  made,  you 
must  judge  from  the  real  evidence  in  the  case. 

The  defeiider,  in  his  pleadings,  contends 
that^  he  was  justified  in  using  the  caption,  and 
^mits  that  he  gave  it  to  the  ndesseiiger ;  with 
this  opinion  in  law  you  will  judge  whiether  he 
Was  likely  to  -tell  him  not  to  use  it«  If  the 
Ijiessenger  exceeded  his  instructions,  still  his 
employer  is  liable.  In  the  case  of  Stewart, 
Quoted  on  the  other  side;  wh^re  a  messenger 
imprisoned  a  mail  a  secoiid  time  on  the  same  Andenonv.Or- 
diligence,  the  agent  Wa^  hdld  liable.    *  *    nuary  1750, 

Kitk.  489. 
M.  1S949. 

BBSfweUt  for  the  defender, — It  is  painful  to 
see  a  witness  who  does  not  at  once  speak  out 
distmctly ;  but  there  is  no  proof  of  the  captioh 
being  executed.  The  defender  would  havie 
been  justified  in  taking  an  assignation  to  thie 
debt  and  using  the  diligence.  The  instruct 
tions  given  were  to  deliver  up  the  papers,  not  fS^jJ^l^din* 
to  execute  the  caption.  Watson  acted  as  agent,  Othen,  eth 
not  as  messenge;;  the  pursuer  ha,  not  pl>ved  2.%^ 
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Manuel      the  instructions  to  i^rehend,  and  the  defend- 
Fjuser.       er  is  not  liable  for  any  excess  by  the  messeugen 

Lord  Chief  CoMMiss;oNER«~-It  is  unner 
cessary  to  go  into  the  details  of  the  origin  of 
the  case  ;  it  arises  from  this,  that  after  a  caption 
was  exhausted,  it  was  put  into  the  hands  of  a 
messenger,  and  the  question  is»  whether  it  was 
executed. 

The  issues  were  iramed  after  much  consi- 
deration and  even  altercation,  and,  to  throw 
light  on  them,  it  is  proper  to  mention,  that 
there  is  a  subsequent  interlocutor  of  the  Lord 
Ordinary,  in  which  he  finds  that  the  defender 
had  no  right  to  use  this  diligmce. 

The  first  is  the  material  issue,  and  under  it 
there  are  three  propositions  which  you  mu^ 
consider ;  1^^,  That  the  pursuer  was  taken ; 
Qdj  That  this  was  done  by  virtue  of  the  exhaust- 
ed caption,  and  by  direction  of  the  defepder ; 
3dj  If.  you  find  these  two.  in  the  aflirmative, 
tiben  you  must  assess  the  damages.  The  evi- 
dence of  the  second  issue  is  extremely  slight, 
and  rests  on  some  admission  in  the  pleadings 
in  the  other  Court. 

The  testimony  given  as  to  what  was  said  in 
presence  of  the  messenger  is  negative  testi- 
mony i  there  is  no  proof  that  he  heard  the 
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statement ;  he  is  not  proved  to  have  done  any  Manuel 
thing  in  consequence,  and  this  evidence  could  Fra'sbr. 
not  be  taken  in  opposition  to  positive  testimony* 
The  messenger,  too,  is  deaf,  but  you  must  sup-* 
pose  the  man  who  went  with  him  was  not ;  the 
innkeeper  states  that  they  had  a  good  deal  of 
conversation  on  the  subject,  and  that  neither  of 
them  contradicted  the  statement.  This  goes  far 
to  establish  the  apprehension  or  taking ;  and  if 
the  pursuer  was  apprehended  and  brought  to 
Edinburgh, — if  deprived  of  his  liberty,  this  is  as 
much  an  imprisonment  in  law  as  if  he  had  been 
in  the  closest  prison.  Either  by  persilasion  or 
compulsion  he  is  prevented  from  bringing  his 
cart  to  Edinburgh,  &c.  and  you  must  consider 
whether  it  is  likely  he  would  have  acted  in 
this  way  if  left  to  the  freedom  of  his  will. 

You  must  look  to  all  the  probabilities  in 
judging  of  Watson's  evidence.  It  requires  a 
strong  case  to  entitle  a  pursuer  to  treat  a  wit- 
ness brought  by  himself  as  this  witness  was 
treated  by  the  pursuer ;  but  to  the  general 
rule  there  is  an  exception,  and,  from  what 
appeared  very  early  in  the  testimony  of  this 
witness,  I  think  the  Court  did  right  in  allow- 
ing it  here. 

After  commenting  on  the  evidence  in  detail^ 
his  Lordship  said,— K  you  think  that  the  mes« 
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liANUBi*  senger  used  the  caption,  or  that  he  made  the 
pursuer  believe  he  had  a  caption  to  enforce 
payment,  then  you  will  find  in  the  affirmative  ; 
if  you  think  he  had  it  merely  to  be  delivered 
up  as  a  document,  then  you  will  find  in  the 
negative. 

On  the  second  point,  I  state  to  you,  that  if 
Watson  brought  the  pursuer  as  a  prisoner,  then 
this  is  the  act  of  the  party  who  put  the  caption 
into  his  hands  ;  the  directions  given  by  the  de- 
fender depend  on  the  credit  due  ta  Watson 
compared  with  the  other  circumstances  of  the 
case.  You  see  that  this  party,  from  i8l2  to 
18  i  8,  maintains  his  right  to  use  this  diligence^ 
(which  was  dead  and  at  an  end,)  and  you  must 
consider  whether  he  did  not  convey  the  san\.e 
opinion  into  the  instruction  tq  Watson,  and 
whether  Watson  did  not  act  upon  it. 

The  only  other  point  is  (he  damages,  which 
ought  in  all  cases  to  be  given  as  compensation, 
not  as  punishment. 

Verdict  for  the  pursuer,  damages  L.  125. 

Jfe/^ey  and  &  Mure^  for  the  Pursuer. 
W.  Bostoell,  for  the  Defender. 

(Agents,  And.  Patenon  and  Parti^y 
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PRESENT, 
LORDS  CHIEF  COMMISSIONER  AND  GILLIES. 


Welsh  and  Izat,  v.  Stewart  and  Others.        Manh  s4. 


1  HIS  was  an  action  of  declarator  and  damages  Bamtges  at- 

Jby  Welsh,  the  purchaser  of  part  of  the  forest  of  purchaser  of 

Culross,  and  Izat,  his  cautioner,  against  the  Salnlrt^the^^ 

creditors  of  the  Earl  of  Dundonald.  and  the  J*^*  /*^  ?^ 

agents  who  conducted  the  judicial  sale  of  his  mated  to  the 

estate,  for  being  prevented  from  cutting  wood  ^thokd  the 

purchased.  ?^*'I?^ 

^  for  cutt]^g  It 

dowa* 

Defence.— No  damage  was  sustained ;  butj 
if  there  was  any  damage,  Lord  Keith,  the  pur- 
chaser of  the  ground,  is  liable. 

Welsh,  the  pursuer,  purchased  lots  11,  12, 
14,  and  15  of  the  wood  of  the  forest  of  Cui« 
ross  at  a  judicial  sale,  on  20th  January  1802. 
By  the  articles  of  roup,  the  wood  was  to  be 
removed  by  20th  October  ISO^l* ;  but,  on  ap-  f 
pliciation  by  Welsh  to  the  Court  of  Session^  in 
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Welsh,  8ec.     1802,  the  time  was  prolonged  to  20th  January 
STEwrRT,&c.    I8O7.     In  November  1803,  the  ground  of  the 

forest  was  sold  by  the  same  parties,  and  pur- 
chased by  Lord  Keith  ;  but,  in  the  articles  of 
roup,  no  notice  was  taken  of  the  prorogation  of 
the  time  for  removing  £he  wood. 

In  ISO!*,  Lord  Keith  obtained  an  interdict, 
which  subsisted  for  a  short  time,  prohibiting 
the  pursuer  from  cutting  the  wood ;  and,  after 
a  great  deal  of  litigation,  he  obtained  another 
on  1st  February  1806,  which  continued  in 
force  till  June  I8O7,  when  it  was  decided  that 
the  pursuer's  right  to  cut  the  wood  endured  to 
«Oth  January  I8O7. 

In  1814,  Welsh  raised  the  present  action, 
which  concluded  that,  in  consequence  of  what 
had  taken  place  in  the  action  with  Lord  Keith, 
the  defenders  had  no  right  to  require  payment 
of  the  price  of  lot  15' of  the  wood,  nor  of  the 
half  of  that  of  lot  14,  and  also  concluded  for 
damages  for  the  loss  which  he  had  sustained 
by  being  prevented  from  cutting  and  carrying 
away  the  wood  purchased  by  him. 

Lord  Pitmilly  found,  that,  in  consequence 
of  the  defenders  having  neglected,  in  the  ar-^ 
tides  of  sale  of  the  land,  to  refer  to  the  proroga- 
tion of  the  time  for  cutting  the  wood,  the  pur- 
suer was  entitled  to  damages  as  to  lot  15,  but 
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hot  as  to  the  bth^r  lots.     Inter  alia  tlie  inter-    Welsh,  &p. 
locutor  foundi  "  That  the  pursuer  was  put  to    Stewa^rt.&c 
'^  expence  in  the  action  with  Lord  Keith,  and 
''  is  said  to  have  sustained  certain  damages,  in 
^*  so  far  as  relates  to  lot  15,  at  the  commence- 
**  ment  of  the  process." 

The  condescendence  lodged  fdr  the  pursuer 
^stated,  That  the  quantity  of  wood,  as  ascertain- 
ed by  the  articles  of  roup,  was  1 6,200  feet,  of 
which  54<00  had  been  cut.  It  faither  stated, 
that  the  price  at  which  the  pursuer  purchased 
it  was  6d.  per  foot,  while  wood  of  the  same 
quality  sold  in  1806  at  Is.  6d.  and  Ss.  per  foot. 
Afterwards  the  case  was  sent  to  the  Jury  Court 
to  try  the  following  issue : 

ISSUE. 

''  What  loss  and  damage  the  pursuers  have 
^^  sustained  in  consequence  of  the  negligence 
"  of  the  defenders,  whereby  the  pursuers  were 
^*  involved  in  the  litigation  with  Lord  Keith» 
"  relative  to  the  fir- wood  on  lot  15  of  the 
'*  Culross  estate,  purchased  by  the  pursuers  at 
^^  the  judicial  sale,  on  the  SOth  January  180^^ 
^*  and  in  consequence  of  the  interdict  obtained 
'^  on  1st  February  1806,  in  the  course  of  said 
^'  litigation  against  their  cutting  down  the  said 
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Stewart,  &C. 


*  wood,  and  which. iDterdict  s' 
'  January  ia07  ?  "  * 


atiiieoth 


A  putf  found 
not  entitled  to 
ihe  wholo 
qnuitity  of 

nent  produced 
by  him,  but 
only  to  the 
■mallo'  quui- 
ttty  which,  in 
liH  coodeicea- 
dence,  be  Ma- 
ted t«  be  Ihe 
quantity  »»• 
ccnained  bjr 
thatdocu* 


Jeffrey,  in  opening  the  case  wrlhe  pursuer, 
stated, — There  is  a  clerical  error  in  the  sche- 
dule annexed  to  the  issue,  and  the  first  piece  of 
evidence  we  produce  will  show  that  it  is  erro- 
neous. The  quantity  of  wood  purchased  watt 
30,000,  instead  of  1 6,200  feet ;  and  the  price 
was  4^.  instead  of  6d.  The  sum  in  the  sche- 
dule ought  therefore  to  have  been  the  di£fer- 
ence  between  4d.  and  Ss.  on  14,G00  feet,  in- 
stead of  the  difference  between  6d.  and  ^.  on 
10,800  feet.  This  being  the  case,  the  Jury 
are  not  limited  by  the  schedule,  but  must  give 
what  is  proved,  as  they  are  not  restrained  by 
any  terms  in  the  summons,  interlocutor,  or 
issue.     The  same  errors  as  to  quantity  and 


'  The  following  ichedule  nf  dunagei  wi*  iniiexed  to  the  iMue: 

"  1.  The  difference  on  10,800  feet  of  wood,  betwixt  6d.  and 
«  Si.  per  foot. 

"S.TheloMoffnwinen'  wiget,  pn)vinoiu,anddenitimge,oR 
"  a  iloop  in  the  harbour  of  Culrou,  from  90th  October  IBtMto 
"  i«  December  is04,  L 19,  Si. 

"  3.  Two  men  and  a  hone  kept  idle  during  »it^  period,  L.33, 
•■  16k  6d. 

"4.  Legal  proeeedingi  with  Lord  Keith,  L,I39, 4*.  7^4. 

"  S.  The  purtucr't  tnivelliog  ezpence^  L,46,  lOk" 
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price  fre  idso  in  the  con^escendeace,  i^huili  Wc^shj  ^c 
arose  from  the  articles  of  roup  being  ^i  the  stew4&t,&c. 
hands  of  the  other  party  till  the  case  was  sent 
to  this  Court,  afler  which  there  was  no  means 
of  rectifying  the  mistake,  as  the  case  cpuld  not 
be  sent  back  to  the  other  Court. 

Loi^p  Chief  Coi^missionbr. — ^The  pime 
of  JjQud  Keith  has  been  so  often  mentioned^ 
thftt  I  wish  to  know  how  far  he  is  interefted^ 
as,  I  understand,  in  this  part  of  the  island  it 
is  l^roper  for  me,  as  a  near  connection,  to  de- 
cline to  he  thf  Judge  to  preside  in  th^  trial  of 
lliese  issues,  if  it  affects  his  interest. 

Clerks  for  the  defender. — I  cannot  oay  how 
far  he  may  be  interested.  The  int^re^t  is  of  a 
yery  shadowy  nature. 

liO^  Chief  Coi^missiomer. — ^I  wished  this 
ascertained  at  this  stage  of  tb^  pipceedings, 
aiid  coiisider  Lord  Keith  to  haye  no  interest  in 
this  issue ;  my  uncertainty  as  to.  the  fai;t  has 
prevented  me  from  interfering  while  Mr  Jeffrey 
was  stating  the  case. 

A  great  deal  has  b^en  said  of  the  issu.e  and 
schedule,  which  it  is  necessary  to  notice  now. 
We  do  pot  sit  here  to  frame,  but  to  try  issues. 
If  the  terms  pf  the  issue  be  doubtful,  then  I 
will  go  to  the  prior  proceedings  to  explain  it. 
Here  it  is  quite  clear  we  are  to  ascertain  da- 

c  c 
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Welsh,  &c    mages  of  two  descriptions,  arisipg  from  the  ne- 
Stewart,  &c   gUgence  of  the  defenders.    In  general,  the  sum 

mentioned  in  the  schedule  is  the  same  as  that 
claimed  in  the  summons,  unless  it  is  restrict- 
ed in  the  condescendence.  The  purpose  of 
the  schedule  is  to  point  out  to  the  Jury  the 
sum  beyond  which  they  cannot  go.  The  amount 
of  damages  must  depend  on  proof,  but  they 
cannot  go  beyond  the  sum  to  which  the  party 
has  restricted  his  claim. 

As  I  see  the  opening  counsel  is  not  satisfied 
of  this,  I  must  have  recourse  to  the  condescen- 
dence, where  I  find  it  so  stated ;  but  I  never 
will  have  recourse  to  this  except  when  I  am 
driven  to  it.  The  schedule  is  certainly  no  part 
of  the  issue ;  but,  when  I  look  to  the  con- 
descendence, I  find  the  quantity  and  price  there 
stated  to  correspond  with  it.    ' 

J^JS^^* — The  first  article  in  the  condesooi- 
dence  states  that  1(),300  is  the  quantity  *'  de- 
"  clared  by  the  articles  of  roup ;"  now,  the  ar- 
ticles of  roup  show  it  was  a  larger  quantity ; 
the  Jury,  therefore,  must  choose  between 
them. 

Lord  Gillies. — Mr  Jeffrey  says  the  articles 
of  roup  show  the  quantity  ;  but  the  condescend 
dence  is  a  subsequent  paper  put  in  by  the  pur- 
suer, in  which  he  limits  his  claim.     It  is  a^fanit- 
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ted  that  this  could  not  be  corrected  in  the  Court    Welsh,  &c 
of  Session,  and  yet  we  are  called  on  to  correct  stewartiAc. 
it  here.    The  only  point  before  the  Jury  is  for 
damages  on  10^800  feet  of  wood,  and  they 
would  be  going  beyond  their  oath  if  they  went 
beyond  this  limit. 

The  pursuer  then  produced  the  articles  <^ 
roup,  to  which  an  objection  was  taken. 

Lord  Chief  Commissioner.-— The  doubt 
is  not  if  they  are  authenticated,  but  if  they  are 
relevant. 

Jeffrey'^'^We  produce  them  to  prove  the 
purchase  of  lot  15,  and  the  terms  of  that  pur- 
ehase. 

They  were  accordingly  produced,  along  with 
a  number  of  other  documents. 

The  first  witness  was  a  man  who  had  been 
employed  by  the  pursuer  in  1804  to  cut  and 
saw  wood  in  the  forest  of  Culross.  He  was 
asked  if  the  work  people  were  stopped,  and  at 
what  time  ? 

Clerk  objected, — It  is  not  competent  to  prov^ 
an  interdict  by  parol  evidence. 

Belli  for  the  pursuer,— We  produced  ex- 
pede  letters  of  suspension  containing  an  inter^- 
diet. 
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SriWARTfacC 

CffcumtCinoet 
in  wbicli  an 
interdict  hav- 
ing been  grant- 
ed»it  was 
Ibond  compe- 
tent to  prove 
by  parol  evi- 
dence that  tbe 
party  de/acto 
ttoppcdhis 
operation* 


Ckrk.^Thi9  if  not  tbe  interdict  of  1806, 
mentioiied  in  the  interlocutor  of  the  Lord  Or* 
d&karjr,  but  one  in  1804.  We  tnay  suppose  from 
the  terms  of  the  interlocutor  that  there  was  aa 
interdict  in  ISOi,  but  these  expede  letters  afford 
no  evidence  that  it  was  intimated,  and  without 
intimation  it  is  good  for  nothing.  An  inter- 
dict in  the  Bill-Chamber  is  nothing  till  served  ; 
till  then  the  party  knows  nothing  of  it ;  they 
attempt  to  prove  service  by  parol  evid^ice  in- 
stead of  a  Kviitten  intitnation. 

Lord  Gillies. — Is  it  not  necessary  under 
the  issue  to  prove  that  the  pursuers  were  stopped  ? 
The  interlocutor  is  tery  general.  Vfhat  are 
these  damages  in  the  commencement  of  the 
ftoeees  ?  The  expede  letters  prove  that  an  in- 
terdict was  granted,  and  the  exiatenoe  of  it  ia 
admitted  in  the  answers  to  the  condescendence, 
and  you  only  say  it  does  not  apply  to  this  lot« 
If  we  require  proof  of  regular  service,  there  ia 
scarcely  any  ease  in  which  a  party  will  be  able 
to  recover  damages,  as  the  written  intimatioa 
is  scarcely  ever  preserved.  Besides,  I  doidit 
how  &x  intimation  may  be  necessary ;  if  a 
party  is  de  facto  in  the  knowledge  diat  an  in- 
terdict is  granted,  and  in  comj^iance  with  that 
interdict  abstains  from  doing  that  from  which 
he  was  interdicted,  J  hold  he  would  be  entitled 
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to  damages.    If  in  this  case  the  cuttkg  mm    Wii.tif>  te. 

atopfied  in  conseq^uenoe  of  the  interdiet,  it  is  $,  STirVAar.  &t. 

nice  question  whether  we  are  entitled  to  pre* 

V(nt  them  from  proving  the  fact.     In  the  case 

of  the  North  Bri^  Buildings,  if  the  interdict 

had  been  granted,  and  being  Botorions,  the 

parties  had  stopped,  (though  the  suspenders  did 

not  choose  to  intimate  it,)  I  am  rather  of  opi* 

nion  the  proprietors  would  have  been  entitled 

to  damages. 

Lord  Chief  Cojumissiqv br.*^I  wish  to  be 
gate  of  my  ground  before  delivering  an  qpinion 
joia  any  point  involving  the  technical  forms  of 
the  law  of  Scotland.  In  any  case  I  conceive  it 
incompetent  to  prove  by  parol  evidence  that  a 
party  was  stopped  by  a  legal  process.  It  is  said 
this  interdict  was  not  served,  but  it  is  proved 
by  the  correi^oadence  produced  that  the  com- 
mon agent  was  in  the  knowledge  of  it ;  and 
that  being  the  case,  it  is  competent  to  prove 
that  deficto  they  stopped. 

Ckrk^  for  the  defenders,  contended, — The 
proof  has  entirely  failed ;  by  the  articles  of 
ronp^  the  pursuer  was  bound  to  cut  so  much 
4if  each  lot  ^ach  yett:,  and,  therefore,  was  not 
entitled  (even  if  he  had  proved  the  quantity) 
to  the  whole  wood  remaining  on  the  lot,  but 
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Welih,  &c  only  to  what  Would  have  remained  if  it  had 
Stewailt,  &C.  been  cut  in  tenns  of  the  agreement.  The  in- 
terdict in  l$04f  does  not  apply  to  lot  15,  and 
the  one  in  1806  could  not  stop  them,  as  it  was 
not  granted  by  the  Lord  Ordinary  on  the  bills^ 
but  by  the  Court,  and,  of  course,  could  be 
brought  under  review,  a^d  the  operations  might 
have  gone  on  till  it  was  finally  decided.  After 
the  case  was  decided  against  Lord  Keith  in 
1807,  the  pursuer  might  have  gone  on  cutting 
the  wood  for  a  year,  because  Lord  Keith  had 
no  right  to  derive  any  benefit  frmn  his  ill^al 
interference,  by  which  the  pursuer  had  been 
prevented  for  a  year  from  cutting  the  wood. 
This  issue  is  sent  to  ascertain  the  damages  due 
to  the  pursuer,  not  the  degree  of  the  fiuilt  of 
tiie  defenders,  and  though  damages  have  been 
found  due,  he  has  failed  to  prove  any. 

Lord  Chief  Commissioner.. — ^The  issue 
has  relation  to  the  amount  of  damages  only, 
and  we  have  only  to  do  with  the  issue,  not  with 
the  other  parts  of  the  proceedings  in  the  Court 
of  Session.  If  the  issue  be  doubtful,  the  Court 
will  explain  it  to  the  Jury,  and  for  this  purpoee* 
they  will  have  recourse  to>  the  prior  proceed- 
ings ;  but,  in  this  case,  if  we  separate  the  issue 
into  parts,  it  will  appear  to  be  quite 
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latbe.fiirtpartitiaaanimedtluitthedaini^e  Welsh, &e. 
was  occaakmed  by  the  negligence  of  the  de^  Stbwat,&c. 
fenden,  and,  therefore,  we  must  hold  the  n^i- 
gence  to  be  found  by  the  Court  of  Session*  In 
judging  of  this  case  we  must  look  to  the  testis 
mony,  not  the  argument,  and  must  confine  our 
attention  to  what  is  proved  as  to  lot  15,  and 
lay  eut  of  view  any  proof  applicable  to  the  other 
lots. 

The  second  part  is  the  litigation  with  Lord 
Keith. 

.  The  third,  is  the  damage  occasioned  by  the 
interdict  obtained.  Here  we  must  distinguish 
between  the  interdict  1804  and  1806.  Much 
general  doctrine  hlEis  been  stated  on  this  sub- 
ject, which  in  the  other  Court  may  be  a  proper 
subgect  of  discussion.  But  here  we  are  merely 
to  try  the  issue.  In  the  schedule  of  damages 
five,  articles  are  specified ;  the  2d  and  Sd  ar* 
tides  relate  to  other  lotd,  and  as  to  article 
5th  no  proof  was  bn>iight ;  we  roust  therefore 
confine  our  attention,  to  the  1st,  which  includes 
the  damages  for  the  interdict,  and,  to  the  4th, 
which  includes  the  expence. 

This  case  is  ushered  in  with  the  precision  of 
a  schedule  of  damages,  and  is  followed  by  such 
a  looseness  of  proof  as  I  never  before  witness- 
ed, whidi  renders  the  case  an  extremely  diffi* 
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WBbiM,  &c.    cult  one  for  the  Court  and  the  Jury,  beoraae 
8¥BWAiiT>&c  the  Court  sending  it  could  only  intend  that 

we  should  find  such  damages  as  are  proved. 

As  to  the  expence,  an  account  is  given  in 
asnonntiilg  to  L.  Id9»  but  it  extends  to  a  much 
longer  period^  and  embraces  several  ar^doa 
which  do  not  appear  to  me  to  relate  to  the  legal 
proceedings  with  Lord  Keith.  In  one  view  of 
the  account,  it  appears  to  me  that  it  ought  to 
be  reduced  to  L.  46,  and  in  another  to  L.  13. 
Though  the  evidence  given  was  extremely  loose, 
I  am  not  entitled  under  the  terms  of  the  inter- 
locutor to  withdraw  it  from  you  entirdy ;  you 
must  therefore  consider  it,  and  reduoe  tbe 
amount  to  what  you  think  justly  due. 

llie  main  question  is  the  remaining  one,  be- 
ing the  difference  of  price  on  10,800  feet  of 
wood.  Here  you  have  heard  the  party  attempt 
to  enlarge  his  ckim  from  10,800  to  14,600.  It 
haf^pened  here,  as  is  frequently  the  case,  whe- 
ther from  mistake  or  admission,  that  the  patty 
started  at  a  disadvantage.  The  proof  is  very 
vague  mi  unsatisfactory,  and  I  scarcely  know 
to  what  evidence  to  refer  you.  The  two  woik- 
men  examined  can  give  scarce  any  account  of 
the  quantity,  and  the  estimated  quantity  would 
give  the  party  double  that  to  which  he  has 

restricted  himself^     You  must  consider  how 
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much  under  10,800  feet  you  can  ghre ;  but  Wtt0ii,Ae. 
must  not  include  the  growing  wood,  or  that  swwm't,  m. 
carried  to  Kirkton  farm  by  the  pursuer.  On 
the  whole,  you  will  give  what  sum  you  think 
right  as  the  amount  of  the  expences,  and  on 
account  of  the  pursuer  having  his  property 
locked  up  for  some  time. 

J^^9  f<nr  the  parsuer,«^£xcepted  to  the 
direction  not  to  take  into  consideraticm  the 
evidence  of  a  laiger  quantity  than  was  contain* 
ed  in  tiie  condescendence. 

Lord  Gillies.'^— The  diieetion  was,  lihaC  if 
you  had  given  evidence  of  a  larger  quantity,  it 
wondd  not  h)ave  been  competent  to  consider  it» 
You  have  only  proved  proportions  of  die  vdiole 
quantity. 

Lord  Chief  Commissioner.-— The  observa- 
tioB  I  made  appKes  both  to  quantity  and  price. 
I  doubt  if  there  is  evident  of  die  quantity ; 
the  price  is  proved  to  have  been  4d.  not  6d. 

Verdict  for  the  pursuers,  damages  L.«20. 

Jfffrey  and  R.  Bdl,  for  the  Piinaera. 

Clerk  and  Cuninghame,  for  the  Defenden. 

(Agents,  Dofiid  Scott^  w.  8.  and  Roger  AiftouMy  w.  8.) 
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PBE8ENT, 
THE  LOED  CHUF  CQMMIS8I0X£K. 


181 S. 

Mtithss. 


FoRoiE  V.  Hendbrson^ 


Damages  far     Xhts  was  BXk  action  of  damages  foT  assault  and 

anaultandbat-  ^' 

tery.  battery* 

Defence. — The  defender  is  of  a  peaceable 
disposttion,  but  yfsa  much  intoxicated  at  the 
timC)  and  cannot  say  whether  he  gave  the  blow, 
but  if  he  did^  it  was  in  defending  himself  from 
an  attack  by  a  mob* 
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ISSUE. 

"  Whether,  upon  the  evening  of  the  S7th, 
or  morning  of  the  28th  of  September  181^ 
or  about  that  time,  the  defender  did,  in  the 
Bridge  Street  of  Dunfermline,  or  in  the 
neighbourhood  thereof,  violently  assault,  and 
cruelly  beat  and  bruise  the  pursuer  to  the  ef- 
fusion of  his  blood,  with  a  pistol  or  other- 
wise ;  or  whether  the  pursuer  did  first  as- 
sault and  strike  the  defender  ?" 
*<  Damages  laid  at  L.  1000.'* 
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;  On  thi^  nigUt  of  tiie  haKnxest  fiiir  at  Don*  Fowts 
fermline,  when  the  pmmier,.  diong  with  three  Hsudbrsov* 
oth^rs^  was  retuniing'  homb,  there  was  a  riot  in 
thejstreet,  and*  the  defender,  i^o  is  an  officer 
of  Excise,  was  going  about  in  a  riotous  man- 
ner, swearing  and  calling  on  any  one  who  would 
take  him  up  to  fight.  He  dropped  a  pistol, 
which  he  usiuilly  carried  as  a  revenue  officer, 
near  one  of  the  pursuer's  companions,  who 
noticed  the  circumstance,  and  the  pursuer 
said  it  wks  not  fair  to  have  fire*arms.  Upon 
this,  the  defender  knocked  him  down  by  giv- 
ing him  a  severe  blow  on  the  face  ;  when  the 
pursuer  got  up  he  ran  through  the  crowd, 
calling  where  is  Henderson,  but  very  soon  af« 
ter  required  assistance  to  go  to  his  father's 
house. 

A  surgeon  was  called  to  dress  the  wounds 
which  appeared  to  have  been  inflicted  with  a 
round  instrument.  The  bone  of  the  nose  was 
brbken,  and  several  pieces  of  it  were  extracted. 
The  surgeon  attended  him  for  several  months, 
and  his  account  for  medicines  and  attendance 
amounted  to  L.  SO  or  L.  25«  The  pursuer 
was  not  attentive  to  the  medical  directions 
given  him,  but  it  was  impossible  to  ascertahfi 
what  part  of  the  medicines  or  attendance  wa« 
rendered  necessary  by  his  indiscretion. 
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PMiMK  Doring  part  of  his  iUnett,  the  pimuer  had 

HtMfifttfoii.    n  aUowttnce  ffom  s  firiendly  sodety.     Thitdp* 

lowance  w»b  stopped,  as  he  mould  not  ^igi^ 
to  reimburse  the  society  in  the  event  of  sue* 
eee£ng  in  this  actioa,  onless  they  wonld  assist 
him  with  funds  to  carry  it  on. 

On  the  pert  of  the  defender)  a  constable  was 
brought  forward*  who  swcnre,  that  hearii^  a 
noise  in  the  street,  he  went  out  widi  the  key  of 
the  door  of  his  house  in  his  hand ;  that  he 
was  at  first  knocked  down  himsdf,  but  after* 
wards  struck  several  peojde,  and  am<mg  others 
knocked  down  the  pursuer  by  a  Uow  on  ike 
face^ 

A  witness  was  called  by  die  pursuer  to  prove 
what  took  place  on  the  night  of  the  fisur.  Widi 
a  view  to  show  that  the  pursuer's  illness  was 
feigned,  and  that  he  was  dismissed  fiom  die 
friendly  society  on  that  account,  the  witness 
was  aaked  on  his  cross^esamination  wfaedier  die 
pursuer  was  a  member  of  the  friendly  aoeiety  ? 
Objected. — This  is  not  cross  to  the  examina- 
tion in  chief,  and  it  is  hearsay,  as  the  witness 
is  not  treasurer  or  secretary  to  die  society,  and 
was  not  a  member  at  die  time. 

Lord  Chief  CoiCMissioNER.«-«-It  is  unne* 
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oeflsaiy  to  decide  the  kUer  poiftt,  sg,  inmj  f^mws 

view,  this  is  clearly  not  crooa  to  the  examuuic  HiNMMmi.. 
tien  IB  chief. 


The  surgeon  was  allowed,  in  the  course  of  hie  AwitaMsai. 
examination,  to  look  at  notes  taken  by  himsdf  t^  nat^tOaea 
<tf  entries  made  in  his  day-book  at  the  time  he  ^^^f^^^  . 
attended  the  pursuer ;  he  was  also  allowed  to  book. 
state  generally  the  amount  of  his  aecoont, 
which  he  had  looked  at  the  day  before,  but  had 
not  brought  along  with 


One  of  the  witnesses  for  the  defender,  &i 
examination  m  iniUaUhus^  stated,  that  he  had 
seen  a  paper  in  the  cause,— -had  been  consulted 
in  it,  though  not  of  late,  and  when  this  action 
was  threatened,  had  be^i  employed  to  make  an 
oftr  of  compromise.  Mr  Jeffiney  did  not  take 
an  objection,  but  said  it  was  proper  the  Jury 
flhould  know  the  fitct.  The  witness  having 
stated  that  he  saw  the  defender  next  momiqgt 
who  had  no  recollection  of  what  had  ha^^* 
ed» 

Lord  Chief  CoMMi8siON£R«^*What  the 
defender  said  on  that  occasiim  can  be  no  evi* 
dence  in  his  favour,  though  admisdons  are  en* 
denee  against  him* 
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FoEGiB '  Another  witn^si^  statedtfaat  he  had  seen  the 

iUMMKBoii.    papers  in  the  caiifle ;  but  as  it  also  appeared 

that  he  had  been  consulted  by  both  parties^ 
this  circumstance,  it  was  admitted,  might  neu- 
tndize  the  objection. 

Ckrk^  for  the  defender. — The  witnesses  £ar 
die  pursuer  were  not  disposed  to  speak  the 
wh(4e  truth,  and  we  shall  prove  the  stroke  to 
have  been  given  by  a  difierent  hand ;  this  ac- 
tion is  most  frivolous  and  vexatious.  The  pur- 
suer is  constantly  in  quarrels,— his  illness  was 
occasioned  by  his  own  conduct,--^he  was  turn- 
ed out  of  the  friendly  society. 

Jeffrey t  for  the  pursuer. — Hiere  is  no  doubt 
/  the  pursuer  suffered  the  injury ;  the  only  posnUe 
doubt  is,  whether  it  was  at  the  hands  of  the  de- 
fender. The  allegation  that  the  stjxike  was  not 
inftioted  by  him  is  supported  by  a  meat  impro- 
bable story,  brought  forwiud  at  this  last  st^ 
of  the  cause.  The  testimony  of  one  witness,  if 
not  supported  by  circumstances,  does  not  prove 
a  fact,  and  here  the  testimony  is  in  exposi- 
tion to  the  circumstances  and  the  testimony  of 
four  respectable  and  accurate  witnesses.  These 
witnesses  differing  in  minute  circumstances 
is  a  great  confirmation  of  their  testimony. 
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Substantial  eonformity  md  cmnimstaiitial  va^       Fokoib 
riety  is  the  great  test  of  truth*     To  speak    Himdiiksom.' 
mildl)  of  the  witness  for  the  defender,  he  is 
mistaken. 

As  to  the  amount  of  damilges,  this  is  a  case 
of  reparation  to  the  party  injured,  and  the' 
presence  or  absence  of  malice  is  of  no  coa^ 
sequence.  The  surgeon  said  tSiM  'debiHty  is  a 
mrtural  consequence  of  such  ai  bldw ,  and  yotf 
are  not  entitled  to  ascribe  it  te  another 
cause. 


Lord  C^bp  CoHMis8fo^BR«-*-^The  Jury 
may*  lay  th^  ladC  branch  of  the  issue  out  of  Tiew, 
as  there  is  no'iD^dence  of  ati  assiiitby  the  pur* 
suer.  •  •"    .  ..;.:■•.•■ 

There  are '  here  three  quctet^ons ;  1st,  Was 
there  an  assault?  ed,  By.  frbMi?  Sd,  What 
IS  the  ^^amount  of  damages?  ^  ^ 
'  There  is  no  ^oubt  that  snefa  a  vioiisnt  and  se* 
vere  blow  was  ^yen  as  to  require  suigical  assist* 
ance  ;  and  the  Witnesses  for  the  puvsuer  left  no 
doubt  that  the  assault  was  committed  by  the 
defender.  t 

It  is  impossible  to  accede  to  the  observatkin 
that  these  witnesses  are  not  to  be  credited,  be* 
cause  they  differ  in  minute  circumstances ;  the 
proposition  op  the  other  side  is  the  just  one. 
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VpMiA      Cangroity  In.  every  minute  circqnytanof  shows 
HsHJDMisQif.   oombiiuition.    Agiieemeat  in  t])e.maui  fact,  «¥4 

difference  in  small  qircnmstunpofe  is  the  strong* 
est  confirmation  of  testimony.  These  vvitq^sses. 
cannot  be  r^ected  on  tl^s  ground  i  the  ^y 
thing  that  cresl^S  aay  diffi«i:^ty  is  the  tQstiviQ- 
ny  of  the  conttdiit^  I  caiw^t  admit  tiN;  it  is 
lo  be  throwmwili  of  view  J  th«  qu^tion  th^N* 
fiKeis»  how  Ar  lii&  t«itimony  is  j(o  affect  th«t  of 
theolihera^ 

He  comes  forward  in  peculiar  circumstuncgib^ 
and  is  only  one  witness ;  but  still  there  are 
ftcts  and  circumstances  in  support  of  bis  qvi* 
deuce.  There  was  a  riot ;  he  WM  pres^,  for 
he  mentioned  the  names  of  thpie  whp  wen 
there ;  the  hour»  &c.  correspond. 

I  must»  tberefiwy  state  this  as  a  cfise  of  con- 
tradictory testimoiiyy  which  m^kes  it  PdecHaiy 
to  go  through  the  evidence  mi^4»tffe|y^  eiid 
weigh  all  the  circumstances*.  We  must  apply 
to  it  all  the  rules  that  are  ai^pUqfJile  to  siioh 
cases,  and  attaid  to  the  chanKter  and  appearr 
anee,  and  number  of  the  wknesses ;,  for  thoq|^, 
in  general,  evidence  is  rather  to  be.  wei^^ed 
diaa  numbared,  still,  in  a  case  of  tlw  ^ort,  the 
number  is  a  material  cinmpistance. 

After  reading  the  evidence  of  the  constaU^ 
his  Lordship  8aid»-— •!  crasider  myself  bound  te 
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submit  this  evidence  to  you.  I  entered  more  Foeoib 
into  detail  in  examining  the  witness  than  is  Henderson. 
usual  with  the  Court ;  but,  in  a  case  of  contra- 
dictory testimony,  it  is  most  material  that  the 
minute  circumstances  should  be  known.  Either 
this  man  was  in  the  mob,  and  gave  a  blow  to 
some  one  whom  he  bdieved  to  be  the  pursuer, 
or  he  comes  forward  with  a  direct  and  deliberate 
peijury. 

After  reading  most  of  the  other  evidence, 
and  stating  that  the  pursuer  running  through 
the  crowd,  calling  for  Henderson,  showed 
clearly  that,  at  the  moment  he  received  the 
blow,  he  believed  it  to  have  been  inflicted  by 
the  defender,  his  Lordship  said, — A  case  of  con*^ 
tradictory  testimony,  and  where  the  credit  of 
witnesses  is  to  be  judged  of,  is  peculiarly  proper 
for  a  Jury,  who,  from  their  experience  and  in- 
tercourse with  the  world,  are  better  fitted  than 
any  tribunal  to  judge  of  the.  credit  due  to  the 
contradictory  statements  of  witnesses,  especially 
when  assisted  in  coming  to  a  conclusion,  by 
those  general  rules  of  which  it  is  the  duty 
of  the  Court  to  apprize  them.  There  are 
four  witnesses  on  the  one  ade,  and  one  on  the 
other ;  if  they  speak  to  the  same  time  and 
person,  the  constable  must  be  poured. 

Dd 
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FoRGiB  The  quantum  of  damages  is  purely  a  matter 

Hendersok.    for  the  Jury.     But  they  ought  to  (exercise  a 

wise,  sound,  and  moderate  discretion  ;  and,  as 
it  is  admitted  that  this  action  is  not  for  punidi- 
ment,  the  Jury  ought  to  take  care  that  their 
verdict  does  not  render  it  so. 

I  cannot  agree  with  the  observation,  that  this 
is  what  is  meant  in  a  court  of  law  by  an  ag- 
gravated assault.  That  a  severe  blow  was  given 
is  undoubted,  but  it  cannot  be  said  to  liave  pro- 
ceeded from  malice.  It  does  not  appear  to 
have  been  a  premeditated  act;  and  you  will 
therefore  not  visit  it  with  damages  amounting  t» 
punishment. 

There  are,  \st^  special  damages,  consisting 
of  the  surgeon^s  account,  and  the  pursuer  being 
kept  from  his  work ;  but,  in  calculating  this 
loss  at  the  sum  proved,  you  must  consider  whe« 
ther  it  is  probable  he  would  have  wrought 
every  day,  and  also  whether  you  will  give  it 
for  the  weeks  he  was  confined  to  bed,  or  the 
months  he  was  partially  laid  aside,  t  I  do  not 
think  you  can  deduct  the  allowance  from  the 
Society,  as  that  is  of  the  nature  of  an  insur- 
ance, and  is  a  return  for  money  paid. 

2^,  The  solathmt^  which  is  peculiarly  within 
the  province  of  the  Jury,  and  they  ought  to  fix 

it  not  only  with  that  moderation  that  belongs 

11 
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to  just  men,  but  with  that  justice  which  is  due    Christian 
to  the  case  of  a  fellow-subject.  Ld-Kennedt. 

Having  endeavoured  to  free  the  case  from 
the  colouring  which  counsel  on  each  side  natu- 
rally give  it,  I  leave  it  to  your  decision. 


"  Verdict  for  the  pursuer,  damages  L.70. 

Jeffrey,  Cockbum,  and.  Maitiand,  for  the  Pursuer. 
Clerk  and  L'Amy,  for  the  Defender. 

(Agents,  Jofm  Russely  and  Hcmii  and  BaiUUf  w.  a.) 


»> 


a 


PRESENT^ 
LORDS  CHIEF  C0MMI88IOKE11  ANJ>  GITaiSS^ 


Christun  v.  Lord  Kennedy.  juiy  6. 

1  HIS  was  an  action  of  damages  by  the  pur-    Damageafor 
«uer,  a  writer  in  Stonehaven,  for  defamation, 
for  calling  him  a  ''  rascal/'  and  for  declaring 
that  he  was  guilty  of  "  fraud,"  and  had  "  cheat- 
ed his  employers.^ 


ft 


Defence. — ^The  defender  had  a  legal  right 
to  express  his  disapprobation  of  the  manage- 
ment of  his  affairs  by  the  pursuer,  but  denies 
that  he  ever  used  the  expressions  ascribed  to 
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Christian    him  in  the  summons,  or  defamed  the  pursuer 

Ld.Kbiinbdy.   at  all. 

The  pursuer  had  been  employed  as  factor 
on  Lady  Kennedy's  estates  for  more  than  a 
year,  when  his  factory  was  recalled ;  but  the 
defender  intimated  his  intention  of  oontinu- 
ing  to  employ  the  pursuer  as  his  agent  at 
Stonehaten.     In  consequence  of  a  report  of 
certain  statements  made  by  the  defender,  the 
pursuer  wrote,  wishing  to  Imow  whether  it  ^ 
true ;  and  requesting,  that  if  the  report  was 
false,  means  might  be  afforded  him  of  con- 
tradicting it.     In  answer,  the  defender  wrote, 
that  his  transactions  as  factor  he  consider- 
ed «'  in  many  instances  improper,"  and  his 
transactions  with  regard  to  money  in  every 
way  unwarrantable."     This  did  not  prove 
satisfactory,  and  the  pursuer  wrote  on  the 
following  day,  requesting  an  explicit  answer 
whether  the  report   was  true,   and  whether 
such    a   statement   had    been  made  to  Mr 
Wood. 

The  pursuer's  answer  was, — "  Sir,  I  re- 
**  ceived  your  letter.   Your  accounts  and  trans- 
actions  with  my  tenants  have  been  such 
that  my  opinion  of  you  is  perfectly  formed* 
'^  It  was  such  as  I  stated  to  you  yesterday,  and 


€€ 


it 
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*^  such  I  have  rtated  it  to  be  to  every  body     Christian 
^<  with  whom  I  have  had  any  converBation  with   ld.Kennedt. 
«  regard  to  you,  to  Mr  Wood  amongst  others. 
**  You  talk,  Sir,  of  having  done  every  thing  by 
'*  my  authority.     I  gave  you  no  authority  for 
^*  many  things,  which  in  due  time  you  will  dis- 
«  cover  that  I  know.    If  you  owe  me  a  certain 
sum  of  money,  why  not  pay  it  up,  and  then 
we  shall  judge  better  of  your  merits.    In  the 
mean  time,  Sir,  I  shall  in  no  way  conceal 
what  I  think  of  your  management  of  this 
property,  and  shall,  you  may  depend  on  it, 
also  give  my  reasons  for  so  thinking,"  &c. 
The  disputed  articles  in  the  accounts  were 
afterwards  settled  by  arbitration. 

ISSUES. 

*^  1.  Whether  the  defender,  in  the  months 
*^  of  June,  July,  or  August,  of  the  year  1816, 
**  or  in  the  following  months  of  the  ^aid  year, 
**  or  in  one  or  other  of  the  aforesaid  months, 
^*  did,  in  the  presence  of  various  and  sundry 
'^  persons,  and  on  different  occasions,  in  the 
<«  counties  of  Kincardine,  of  Aberdeen,  or  of 
**  For&r,  falsely  and  injuriously  give  out  and 
'^  declare,  that  the  pursuer  was  a  rascal,  or  that 
**  he  was  dishonest,  or  that  be  had  been  guilty 
**  of  fraud,  and  had  cheated  the  said  defender 


it 
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Christian     «  and  his  spouse  Lady  Kennedy,  or  did  use 
Ld.Kennedy.   **  other  expressions,  in  presence  of  the  said 

persons,  to  that  effect,  importing  that  the 
pursuer  had  betrayed  his  trust,  and  had  aet- 
<<  ed  fraudulently  or  dishonestly,  when  em- 
**  ployed  in  the  management  of  the  affidrs  of 
'*  the  defender  and  the  said  Lady  Kennedy,  as 
"  their  factor  ? 

'<  3.  Whether  the  defender,  in  the  months 

''  of  June,  July,  or  August,  of  the  year  1816, 

*^  or  in  one  or  other  of  the  said  months,  did,  in 

the  presence  of  the  Earl  of  Kintore,  or  of 

Archibald  Farquharson  of  Flnzean,  or  of 

Robert  Barclay  Allardice  of  Ury,  or  of  the 

late  James  Wood,  Esq.  of  Woodbumden,  in 

''  the  counties  of  Aberdeen,  Kincardine,  or 

**  Forfar,  falsely  and  injuriously  give  out  and 

'*  declare  that  the  pursuer  was  a  rascal,  or  that 

'*  he  was  dishonest,  or  that  he  had  been  guilty 

'<  of  fraud,  or  that  he  had  cheated  the  said  de- 

'*  fender  or  his  spouse  Xiidy  Kennedy,  or  did 

**  make  use  of  expressions  to  that  effect,  im- 

*'  porting  that  he,  the  pursuer,  had  betrayed 

**  his  trust,  and  acted  fraudulently  and  didio- 

'<  nestly  when  employed  in  the  management  of 

the  affairs  of  the  said  defender  and  Lady 

Kennedy,  as  their  factor  ? 

3.  Whether  the  defender,  in  the  months 


i 
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"  of  July  or  August  1816,  did,  at  the  agricul-    Cheistuk 

<<  turai  meeting  of  the  principal  gentlemen  and   Ld« Kennedy* 

'*  farmers  of  Kincardineshire,  of  which   the 

*^  pursuer  i^  clerk  and  treasurer,  held  at  Stone- 

**  haven  or  Laurencekirk,  say  to  Robert  Wil?* 

*^  liam  Duff,  Esq.  of  Fetteresso,  in  presence 

**  and  in  the  hearing  of  several  other  persons, 

*^  that  the  pursuer  was  a  rascal,  or  made  use  of 

**  other  expressions,  to  the  injury  of  the  pur- 

"  suer's  character  ? 

''  4.  Whether,  in  the  months  of  June,  July, 
**  or  August,  1816^  or  in  one  or  other  of  the 
'*  following  months  of  that  year,  the  defender 
*^  did  say  to  the  said  Archibald  Farquharson 
'*  of  Finzean,  that  he,  the  defender,  had  writ« 
<*  ten  to  the  pursuer  that  he,  the  defender,  had 
^^  always  coupled  his,  the  pursuer's  name,  with 
'^  the  word  rascal,  and  would  always  continue 
**  to  couple  it  with  the  word  rascal,  or  did  ex- 
'^  press  himself  to  that  effect  to  the  said  Ar- 
"  chibald  Farquharson  ?  " 

''  Damages  laid  at  L.3000." 

Mr  Farquharson  having  stated  that  the  de** 
fender  applied  the  term  scoundrel,  or  some 
term  of  similar  import,  when  speaking  of  the 


4f 4  CASES  TRIED  IK  July  ««r 

Ch&istum     punoer,  wss  then  asked,  Whether  he  under- 
I4>.Kb«'ni]iy.  stood  the  tenn  to  apply  to  the  pumer's  want 
^"^^^^^^^     e£  skill  or  of  honesty  ? 

Lord  Ghtef  CoMMis8ioNER.-**It  is  impro- 
per to  suggest  to  the  witness  the  answer  you 
wish  him  to  give. 

Another  witness  having  stated  that  Mr  Wood 
was  dead,  was  then  asked  to  detail  ccmversa- 
tions  held  with  him. 

Lord  Chief  Commissioker.*-*-!  do  not 

much  like  this.     It  has  been  ruled,  and  I  bow 

BmA  •£  Fife,      to  the  decision,  that  it  is  competent  to  prove 

c  lu^a,  95.    gi^j^i^g^n^  made  by  a  person  deceased  ;  but,  to 

entitle  us  to  admit  this,  the  death  must  be 
proved. 

The  witness  stated  that  he  had  been  at  his 
funeral,  and  the  examination  proceeded. 

The  family  surgeon  was  called,  and  asked  as 
to  conversations  with  the  defender. 

Lord  Chief  Commissioner. — I  do  not 
mean  to  check  this  evidence,  as  a  statement 
may  be  a  libel  though  made  in  the  greatest 
privacy.  But  it  is  dangerous  to  bring  before 
the  public,  conversations  with  a  family  sui^eon, 
who  is  admitted  into  greater  confidence  than 
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almost  any  other  person.     It  ajqiears  to  me     Christum 
the  witness  should  be  asked  whether  any  other  Ld-Ksmneot. 
person  was  present. 

Another  witness  stated  that  the  defender 
told  him  he  had  some  dispute  with  the  pursuer 
about  his  accounts. 

Lord  Chief  Commissioner. — ^The  words 
are  proved  already,  otherwise  it  would  be  ex- 
tremely improper  to  bring  a  witness  to  swear 
to  such  .loose  expressions. 

Jeffrey  opened  the  case  for  the  pursuer,  and 
stated  the  facts  and  commented  upon  the  cor- 
respondence he  was  to  produce.  The  state- 
ments were  not  made  in  confidence,  but  in 
public,  and  on  various  occasions.  The  damage 
in  this  case  is  not  a  subject  capable  of  direct 
proof;  the  injury  consists  in  the  affront  and 
injury  to  character,  and  in  the  diminution  of  a 
growing  business. 

Oerhy  for  the  defender,  maintained,— -This 
was  a  mere  indiscretiott  in  a  very  young  man. 
.The  pursuer  has  failed  to  prove  that  he  has  sus- 
tained any  loss.  The  witnesses  do  not  state  that 
they  had  chajiged  their  ojMuion  of  the  pursuer 
in  ccmsequence  of  what  was  said  by  the  de- 
fender ;  such  of  them  as  have  ceased  to  em- 
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Christian     ploy  the  pursuer,  had  done  so  before  the  state- 
La  Kenhed^.  ments  were  made. 

The  defender  did  not  overstate  the  &ct,  and 
in  every  question  of  damages  for  wofds»  the 
truth  of  the  statement  lies  at  the  foundation  of 
the  action.  It  is  more  necessary  now  than 
formerly  to  restrict  general  words  by  the  par- 
ticular facts  to  which  tbey  relate,  as  the  terms 
rascal  and  scoundrel  are  now  actionable,  which 
was  not  formerly  the  case.  The  expressiona 
are  scarcely  proved,  and  there  was  no  intention 
to  defame. 

It  would  require  strong  evidence,  indeed,  to 
prove  that  the  defender  said  he  had  written  the 
pursuer,  saying  he  would  couple  his  name  with 
the  term  rascal.  As  he  certainly  never  wrote 
such  a  letter,  there  must  be  some  want  of  re-^ 
collection  in  the  gentleman  who  stated  it. 

Lord  Chief  Commissioner. — The  subjects 
of  inquiry  are,  U/,  Whether  the  words  are 
proved ;  €</,  What  damages  you  ought  to  give 
the  pursuer,  and  what  sum  you  ought  to  take 
from  the  defender.^ 

From  the  evidence  it  appears  that  the  defa- 
matory or  danderous  words  were  all  uttered  m 
conversation  and  the  heat  of  society,  except 
the  statement  made  to  Wood,  which  appears  ta 
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have  been  dane  with  more  deliberation.     It  Is     christiaii 
necessary  to  attend  to  the  situation  in  whidi  Lb.KENNEor. 
they  were  spoken,  as  .that  shows  whether  they 
were  spoken  maliciousiy. 

The  terms  scoundrel  and  rascal  have  been 
proved,  and  are  nearly  synonymous ;  but,  from  ' 
the  form  of  the  issue,  it  was  not  necessary  to 
prove  rascal,  but  it  was  necessary  to  prove  an 
equivalent  term. 

No  witness  speaks  to  the  term  dieating,  but 
with  this  exception  the  second  part  of  the  first 
issue  is  proved. 

We  have  not  to  decide  the  law  of  the  case  ; 
but  I  may  mention  that  I  hold  it  clear,  that 
when  application  is  made  for  the  character  of  a 
servant,  the  law  does  not  compel  the  master  to 
give  a  character,  but  by  law  he  is  justified  in 
giving  a  true  one.  He  is  not,  however,  entitled 
to  publish  it  at  his  jovial  meetings,  or  any  where, 
without  sufficient  cause  for  stating  it. 

The  second  issue  is  not  very  material,  as  it 
is  only  another  way  of  laying  the  first. 

It  is  important  to  attend  particularly  to  the 
third  issue,  as  it  was  much  rested  on  by  Mr 
Jefirey.  As  I  have  taken  the  evidence,  it  is 
not  proved.  It  appears,  that,  instead  of  going 
to  the  agricultural  meeting  in  order  to  defame 
the  pursuer,  he  went  at  the  request  of  one  of 
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CHRISTUM     the  witnesses ;  and  any  statement  he  made  was 
LD.KBNNtDT*  to  appease  the  heat  of  another. 

A  number  of  letters*  have  been  produced, 
and  none  of  them  contain  the*  expression  men- 
tioned in  the  fourth  issue*  The  last  (see 
pages  420  and  421)  is  the  only  one  to  which 
the  obserration  can  possibly  apply.  By  dr- 
tnimlocntion  it  may  be  said  to  call  him  rascal ; 
but  you  must  consider  whether  this  justified 
his  saying  he  had  called  him  a  rascal,  as,  if  it 
did  not,  his  saying  so  is  an  a^ravation  of  the 
injury.  You  must  also  consider  the  evidence 
given,  as  none  of  the  gentlemen  speak  positive- 
ly as  to  the  expression  used. 

The  question  of  damages,  in  case  of  an  at- 
tack on  the  character  of  a  professional  man, 
must  always  include  both  a  question  of  loss  and 
solatium.  You  must  consider  it  as  a  question 
of  reparation,  not  of  punishment ;  but  if  a  per- 
son of  perfectly  pure  character  is  assailed  in 
this  manner,  you  will  consider  whether  a  rich 
man  ought  not  to  pay  a  little  more.  On  the 
other  hand,  you  must  consider  the  testimony 
given  as  to  the  person  having  lost  employers 
before  the  statements  were  made,  and  that  one 
gentleman,  called  as  a  witness,  swore  that  be 
did  not  dismiss  him  on  account  of  what  the  de- 
fender said,  but  that  he  had  determined  to  do 
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SO  before  he  heard  these  statements.    There     Andbrsom 


is  no  evidence  of  direct  loss  occasioned  by  theee     Wuhart: 
statements ;  and,  in  these  circumstances,  you 
will  consider  to  what  sum  he  is  entitiied  as  re- 
paration* 

The  decreet-arbitnd  merely  proves  the  pur* 
suer  inaccurate,  and  does  not  warrant  calling 
him  dishonest  or  a  rascal* 

Verdict  for  the  pursuer,  damages  L.  1250. 

Jefrey  and  Skene,  for  the  Pursuer.* 
Clerk  and  Cockbum,  for  the  Defender. 

(Agsntf,  George  Waisan  and  John  Smithy  w.  g.) 


FREBZNT, 
THS  THRZS  LORDS  COMICISSIONZRS. 


Anderson  v.  Wishart.  .,^Vf'^ 

This  was  an  action  of  damages  at  the  instance  Damages 
of  a  servant  against  his  master,  for  turning  him  (^^t^^gaSit 
oflP  without  sufficient  warning,  and  for  defama-  hw  master,  for 

^      ,  .  ,    ,      ,  defamation, 

tion,  m  consequence  of  which  he  lost  a  situa-   and  for  nor 

•  having  given 

tlOn*  him  due  warn- 

ing to  quit  his 
place. 

Dreence.-— The  engagement  was  only  for 
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Andbrsoii     one  year.     More  than  the  legal  warning  was 
WisHART,     given.     The  pursuer  is  due  the  defender  a 

small  sum  of  money.  Tlie  defender  did  not 
maliciously  defame  him ;  nor  did  the  pursuer 
lose  the  situation  in  consequence  of  the  opinion 
of  his  abilities  expressed  by  the  defender. 

ISSUES. 

"  1.  Whether  the  defender  entered  into  an 
agreement  with  the  pursuer,  whereby  he 
**  hired  the  pursuer  as  overseer  or  manager  of 
*'  his,  the  defender's  property  of  Lochcoat,  in 
**  the  county  of  Linlithgow,  for  the  period  of 
**  at  least  one  year,  from  ^nd  after  the  1st  of 
**  October  1816,  at  a  salary  of  L.42  a-year^ 
<<  besides  other  allowances,  particularly  set 
<'  forth  in  the  summons  ?  And  whether  the 
<<  defender,  in  violation  of  the  said  agreement, 
*'  without  due  and  proper  warning,  and  when 
'*  the  pursuer  relied  upon  being  retained  anor 
"  ther  year  in  his  service,  did  dismiss  the  said 
"  pursuer  from  his  said  service,  and  did  withhold 
^'  from  the  pursuer  the  emoluments  stipulated 
**  in  the  said  agreement,  from  the  time  of  his 
<<  dismissal,  to  the  loss  and  damage,  of  the  said 
"  pursuer  ? 

"  2.  Whether  the  defender,  in  the  month 

* 

'*  of  September,  or  month  of  October  1817,  or 
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^  on  one  or  otiier  of  the  days  of  said  month,      Amdb^som 

**  did  falsely  and  injuriously  represent  or  de-     Wishart. 

<<  scribe  the  pursuer,  to  Messrs  Dicksons,  Bro- 

^*  thers,  seedsmen  in  Edinburgh,  or  to  one  or 

^*  other  of  them,  as  a  person  addicted  to  habits 

*^  of  drunkenness,  negligent  of  his  duty,  and 

*<  unworthy  to  manage  the  property  or  affairs 

^<  of  any  gentleman  ;  or  did  use  expressions  or 

^*  words  bearing  that  meaning  or  import,  to 

**  the  loss  and  damage  of  said  pursuer  ?  " 


«<  Damages  and  solatium  claimed  in  sum- 
**  mons,  L.500,  besides  wages  and  allow- 
f<  ances,'- 

The  defender,  a  writer  to  the  signet,  on  Ist 
October  1816,  engaged  the  pursuer  as  overseer 
of  his  property  and  farm  of  Lpchcoat,  at  a  sa* 
lary  of  L.4S  per  annum,  and  certain  alloW'^ 
ances.  For  some  months  the  pursuer  enjoyed 
much  of  his  confidence  ;  but,  in  September 
I8I7,  the  defender  having  found  fault  with 
him  for  being  intoxicated,  an  altercation  en- 
sued, and  the  pursuer  was  turned  out  of  his  si- 
tuation. 

After  this,  the  pursuer  having  applied  for  a 
certificate  of  character,  the  defender  granted 
him  the  following : 
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Anderson  «  Lochcoat^  near  LinlithgofWf   HA  Sept 

WisHAkT.     *^  1817. — The  bearer,  William  Anderson,  has, 

'<  for  twelve  months  past,  managed  my.  farm 
*^  here,  and  kept  an  account  of  the  expences 
*<  with  accuracy  and  perfect  honesty.  It  is 
chiefly  a  grazing  farm,  with  which,  and  the 
purchase  and  management  of  live  stock,  he 
'<  seems  well  acquainted.  He  has  also  a 
'^  general  knowledge  of  agriculture,  and  the 
<<  modem  improvements  in  it,  and  can  at- 
*'  tend  to  the  management  of  a  kitchen  gar- 
« den.  (Signed)      Pat.  Wishart.'* 

In  consequence  of  this  certificate,  combined 
with  other  certificates  of  good  character,  and 
their  previous  knowledge  of  the  pursuer, 
Messrs  Dicksons,  Brothers,  recommended  him 
to  Sir  John  Dalrymple,  who  wished  an  overseer 
for  General  Wynyard.  The  parties  diflfered 
as  to  the  manner  in  which  the  certificate  had 
been  obtained,  the  pursuer  alleging  that  he 
made  a  general  application  for  a  character, 
while  the  defender  stated,  that  the  pursuer's 
wife  came  to  him,  and  entreated  he  would 
grant  a  certificate  in  the  terms  pointed  out  by 
General  Wynyard.  One  of  the  Messrs  Didc- 
sons  having  expressed  to  the  defisnder  his  satis- 
faction that  the  pursuer  had  the  proqpeet  of  a  si- 
tuation, the  defender  requested  him  to  go  into 
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a  private  roam  behind  his  shop  ;  and  there,  in  AKDBftsoN 
a  conversation  wbieh  lasted  nearly  an  hour,  Wishart. 
inqttired  whether  he  had  attended  to  the  cau- 
tious manner  in  which  the  certificate  was  ex- 
pressed, and  mentioned  that  the  pursuer  was 
addicted  to  drinking,  accusing  him  also  of  ne- 
gligence and  inattention  to  the  orders  given 


Mr  Dickson  communicated  the  substance  of 
this  conversation  to  Sir  John  Dalrymple,  and 
ako  told  the  pursuer  that  he  must  decline  re- 
commending him  till  he  cleared  his  character. 

At  the  trial,  Mr  Dickson  said  that,  since 
the  conversation  with  the  defender,  there  were 
probably  several  situations  to  which  he  could 
have  recommended  the  pursuer,  and  mentioned 
one  which  he  coold  have  given  hhn,  but  did 
QOt  recollect  the  value  of  it. 

Ob  his  cross-examination,  he  also  stated,  that 
the  pursuer  applied  to  him  a  considenMe  time 
before  September,  to  inquire  if  he  could  find  a 
place  for  him.  ^ 

In  the  course  of  his  examination,  Mr  Dick- 
son  was  asked  whether,  after  the  conversation 
he  had  with  the  defender,  he  would  have 
thought  himself  justified  in  granting  such  a 
certificate  as  he  gave  to  Sir  John  Dalrymple. 

£0 
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Andbrsom         Lord  Chief  CoMMtssntamtu^^The  qnes* 

WisHART.  tion  is  iBcompetent ;  it  would  be  calliiig  oo  the 

^^^"^^"^^  witness  to  dedide  the  q^eetioa  mi  whah  the 
Jury  we  to  return  a  verdict. 

It  it  incimipe.        On  his  cross»eza]Biiiation»  Mr  DidcMs 

witncmVhe-  desiTed  to  stuto  whttt  Sir  John  said^  in 

ther  the  penon  ^^  jjj^  communication  made  to  him. 

Mrno  made  an 

appfication  to        Jeffrey,  fot  the  purswr.'— »Thia  is  not  evi- 

him  for  a  aer^  . 

vant,  after-  uence« 

^'£^h^iie       ^^^'  ^^  ^^  defender.~It  is  aUegecl^hat 


uniation  was      (Jie  pursuer  lost  tins  situation  in  tonseqnence 

of  die  communication  by  the  defimdesv  uid  we 


are  entitled  to  show  that  the  sitMtkm  was  fill- 
ed up  at  the  time. 

Lord  Chisf  CoMMis9iOKfiR^«M»The  laet  of  a 
conversation  having  tekok  place  may  bepiov«d 
by  Mr  Dickson;  but  thefactof  Genenl  Wy»- 
yard  beilig  otherwise  supplied  with  an  oveneer 
can  only  be  proved  by  Sir  John. 

If  Mr  DieksoB  was  aUowed  to  slate  as  a 
&ct,  any  thing  mentioned  to  him  by  Sir  Mm^ 
both  the  Court  and  the  counsel  were  wimig. 
It  sippeBTs  to  me  that  what  he  profod,  was  not 
what  Sir  John  stated  in  convi^saticm,  iMifc^  tkt 
fact  that  he  applied  ftr  an  overseer. 

The  pursuer  produced  a  number  of  letten^ 

11 
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land  Wished  to  read  only  particular  passages 
from  them,  bat  the  Court  held  that,  by  proi-* 
dncing  them  in  eVidenee^  the  defender  was  en- 
titled to  hare  the  whole  read  that  related  to  the 
matter  read  by  the  pursuer,  as  he  had  put  thd 
trhole  of  each  letter  in  evidence* 


Anderson 
Wis  HART. 


TTie  defender  called  the  pursuer  ds  a  haver ; 
and,  after  he  had  produced  two  bills,  the  coun- 
sel  for  the  defender  took  frotn  the  process,  ati d 
put  into  his  hands,  two  account-books,  contain- 
ing the  transactions  of  the  parties,  and  were 
proceeding  to  put  soime  questions. 

Jeffrey  ob)ected.-*-They  cannot  authenticate 
these  books  by  examining  the  pursuer.  The 
books  were  pfroduced  in  process,  and  he  cannot 
be  called  on  to  produce  them  now. 

£%rX^.-i^They  were  in  his  possession  before^ 
imd  he  is  not  entitled  to  take  any  benefit  from 
having  thrust  them  into  process. 

Lord  Chief  CoMMi8sioN£R.«^Thk  ii»  not 
the  proper  mode  of  proceeding.  If  you  call  a 
party  as  a  haver,  it  can  only  be  to  produce 
papers  in  his  manual  possession,  not  to  exa- 
mine him  as  a  witness.  If  you  give  a  party 
notice,  and  he  fails  to  produce  a  paper,  then 
you  will  be  entitled  to  give  other  evidence  of 
il8  contents ;  but  being  yourself  in  possessioif 


A  purraer's  ac- 
count books  be- 
bg  in  proceii, 
he  cannot  be 
called  at  tbe 
trial  to  producd 
theiDf  and  to 
undergo  an  e9E« 
aminatton  ai  a 
haver. 
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ANDfcRsoN      of  the  paper,  you  cannot  call  on  jliim  to  pro* 

WisHART.     duce  it. 

Lord  Pitmillt.— If  the  books  had  remain- 
ed in  Mr  Anderson's  possession,  he  would 
have  produced  them ;  but,  having  been  put 
into  process,  that  is  impossible.  The  defender 
may,  however,  bring  evidence  to  authenticate 
them,  but  he  cannot  call  on  the  party  to  do  so. 

Cockbum  opened  the  case,  and  stated,**— 
Threats  were  held  out  by  the  defender,,  that, 
if  the  pursuer  did  not  speedily  settle  his  ac* 
counts,  he  would  give  some  hints  to  Messrs 
Dickson ;  and  that,  as  the  pursuer  had  sUghted 
his  advice,  he  would  feel  thje  consequences. 

The  defender  was  not  justified  in  giving  his 
opinion  in  the  manner  he  did;  though  he 
might  have  been  justified  if  called  on  to  ^ve  a 
character.  The  statement  was  a  gratuitous 
calumny. 

The  pursuer  claims  salary  and  allowances  to 
1st  October  1818  ;  and  a  much  larger  sum  for 
damages  on  account  of  the  injury  done  to  his 
character. 


Clerks  for  the  defender.— -Sufficient  warnii^ 
was  given,  as  it  is  proved  that  the  pursuer 
applied  for  a  situation  in  the  month  of  June. 
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Nothing  was  due  up  to  October  1817;  on  the  ahdersoh 
contrary,  the  pursuer  was,  at  that  date,  indebted  Wis r'art. 
to  the  defender.  The  defender  was  to  blame 
in  giving  the  written  character ;  and  would  have 
been  liable  in  damages  if  the  pursuer  had  got 
a  place  in  consequence.  He  was  bound  to  cor- 
rect this  erroneous  certificate;  and,  in  doing 
so,  there  is  no  question  he  did  right.  The 
pursuer  is  not  entitled  to  complain,  when  the 
manner  is  considered  in  which  the  certificate 
was  obtained.  We  shall  prove  the  truth  of 
the  information  given  to  Mr  Dickson* 

Jeffrey  contended, — The  defender  has  not 
proved  that  the  warning  was  giv^i  in  proper 
time. 

The  pursuer  seems,  in  June,  to  have  expect- 
ed to  quit  the  place,  from  the  changes  he  saw 
going  on  ;  but,  having  got  no  warning,  he  na- 
turally concluded  he  was  to  remain. 

The  second  is  the  material  issue;  and  the 
certificates  of  his  fonner  good  character  are 
now  admitted  to  be  correct ;  though,  in  the 
pleadings,  his  habit  of  intemperance  is  said  to 
be  of  long  standing.  The  certificate  by  the 
defender  is  perfectly  conclusive,  and  it  would 
require  strong  grounds,  indeed,  (even  if  the 
inotives  were  perfectly  honourable,)  to  entitle 
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andbrson  a  party  to  bring  such  accusations  as  were  after- 
WisHART,  wards  made,  especially  when  it  is  evenly  ft?ow- 
(Bd  that  what  was  made  the  matter  of  aocusatioii 
was  all  known  long  before  the  certifieiri^  was 
granted. 

The  yrooi  of  a  habit  of  intemperakiee  b|i« 
completely  failed;  thdre  is  only  evidence  of 
the  pursifer  being  once  intoxicated ;  and,  on 
another  occasion,  of  his  having  been  in  hig^ 
spirits,  after  drinlpng.  On  the  other  hand, 
we  proved  him  habitually  spber. 

Lord  Chief  Commissioner. — ^There  are 
here  two  issues  quite  sqiarate  and  distmct  in 
their  natupe,  and  I  diall  keep  them  separate  in 
the  observations  to  be  made. 

The  first  issue  relates  to  the  warning  neces* 
sary,  and  I  shall  say  very  little,  if  any  thing, 
on  the  law,  as  the  practice  is  so  well  known* 
The  law  is,  that  six  weeks  notice  must  be  g^en  { 
the  question  of  fact  is,  was  it  gjven  ? 

The  evidence  of  wj^rning  having  been  given 
is  rather  defective*  It  reatf  on  the  eroas-ex.- 
amination  c^  Mr  Dickson,  in  which  he  says  the 
pursuer  aj^Hed  in  June  for  a  situation,  and  oa 
a  single  sentence  in  the  testimony  of  a  wknesa 
for  the  defender,  combined  with  lafi  letter  dis^ 
missing  the  pursuer. 
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it  is  not  eomiMii  to  tdke  written  aeknow-  andbrsom 
kdgments  that  warning  has  been  given,  and  I  wishart. 
leave  it  to  you  on  the  fteta  of  the  case,  to  say 
whether  there  was  warning  in  diis  case*  There 
is  no  doubt  that  wamipg  was  given  on  the  5th 
September,  but  that  was  within  the  time,  and 
if  you  think  this  the  first  warning  you  will  find 
for  tlie  pursuer.  If  the  case  had  rested  on  this 
warning  akme,  then  I  would  have  stated  that 
tiie  pnrsiier  was  in  law  entitled  to  his  salary  and 
perquisites.  But  the  question  here  is,  whether 
tibere  was  a  Ibnner  warning,  and  whether  the 
pursuer  was  satisfied  in  his  own  mind  that  he 
was  to  quit  the  ntuation ;  and  this  is  purely  a 
question  for  a  Jury.  If  you  are  satisfied  that 
diere  was  a  previous  warning,  you  will  find  for 
the  defender.  If  you  find  for  the  pursuer, 
you  must  consider  the  value  of  the  situation. 

The  second  issue  is  the  important  part  of 
the  case,  and  your  verdict  for  or  against  the 
pursuer  on  the  first  issue  does  not  affisct  the 
question  here.  On  this  point  I  must  state  to 
you,  that  I  ponsidM  malice  the  foundation  of 
the  actimi.  It  is  important  that  those  who 
give  characters  of  servants  should  be  protect- 
ed in  doing  so.  If  a  servant  adut  a  charac* 
j^,  the  master  may  refuse  it,  and  be  lidble  to 
no  action ;  or  if  he  gives  a^  character  and  a 
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A«DmoH     very  bad  one,  still  lie  is  peitemiiig  a  duty,  and 
WisHAi^T.     18  not  liable.     But  if  a  master  of  his  own  ac- 
cord profiers  a  character^  the  question  arises 
who  is  bound  to  prove  the  maiioe. 

In  the  pi^esent  case^  you  oaust  eouie  to  die 
determination  whether  the  information  was 
maliciously  given,  and  if  so,  then  you  will  find 
for  the  pursuer.  The  circumstaaee  of  the  de« 
fender  having  first  given  a  good  character  ir 
extraordinary  and  blameable.  If  any  person 
l)ad  been  deceived  by  that  character,  th^  in^t 
have  had  their  action  against  him.  In  giving 
the  information  to  Mr  Dickson  there  may  have 
been  a  feeling  of  irritation,  which,  though  notr 
amounting  to  malice,  is  a  proper  subject  of 
consideration  for  the  Jury.  It  is  said,  the 
tljreat  in  the  letter  dismissing  the  pursuer  shows 
malice,  but  the  good  character  is  given  subse* 
quently.  It  is  said  the  letter  of  the  9:4th  Sep- 
tember  and  the  infoFmation  given  to  Mr  Dick- 
son  shows  the  malice  revived.  If  this  was  done 
to  prevent  others  being  deceived,  and  without 
ipiproper  motive,  it  will  not  subject  the  de-^ 
fender  j  for  malice  is  in  law  the  foundation  of 
ttie  action.  Whether  the  facts  proved  shot? 
paalice,  is  a  question  for  the  Jury. 

There  is  no  proof  of  the  pursuer  n^ectiaig 
\n8  charge,  or  eoinip,  as  is  allfsred*  to.  markeUi 
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witliottt  buainess*  The  proof  of  misconducfc  is  ANDEt^oM 
limited  to  his  habit  of  drinking ;  and  in  decid-*  wishavt. 
ing  whether  the  information  was  maliciously 
given,  you  must  consider  whether  the  defender 
has  or  has  net  failed  in  proving  the  truth  of  the 
aUegtttions^  he  made  on  this  subject; 

The  weight  of  evidence  is,  I  think,  against 
the  pursuer  being  a  hatntual  drunkard,  but  the 
Jury  must  eoUsider  the  two  instances  of  int<nd<^ 
eatioB  proved,  and  what  >  solatium  a  person  is 
entitled  to,  who,  after  drinking  with  the  com- 
mon labourers,  is  guilty  of  such  extravagant 
conduct  as  is  proved  on  one  of  these  occasiops* 

If  the  Jury  ure  satisfied  of  the  malice,  they 
must,  in  assessing  the  damages,  consider  the 
difficulty  of  the  pursoer  getting  a  situation,  un* 
less  their  verdict  shall  be  clearly  in  his  favour. 
This  question  is  important  to  the  law  as  well  as 
to  the  parties. 

Jeffrey. -^H I  am  right  in  thinking  that  your 
JU>rdship  directed  the  Jury  not  to  find  damages 
unless  the  information  was  maliciously  given, 
though  it  was  false  and  calumnious,  then  I 
must  b^  leave  to  present  a  bill.of  e:^cqptioii8. 

Loan  Chief  Commissioner.— -Malice  is  the 
foundation  of  the  action,  but  I  say  that  falsehood 
is  proof  of  malice.    If  you,  ^penUeineo  of  the 
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Kalc        counsel,  whether  she  complained  of  pahi  from 
bruises  on  her  body  ? 

Lord  Chief  Commission£R.-*You  may  de- 
sire the  witness  to  state  what  he  observed,  and 
whether  she  showed  him  any  bruises,  but  what 
she  said  of  her  feelings  is  not  evidence.  As 
this  is  a  circumstantial  case,  I  am  extremely 
anxious  not  to  allow  the  defect  of  proof  to  be 
supplied  by  declarations  of  the  party. 

Another  witness  having  stated,  that  the  pur- 
suer called  for  assistance,  was  then  adced  what 
she  said  at  the  time. 

Lord  Chief  CotMMissioMER.— Was  the  de- 
fender present  ?  If  not,  the  question  is  incom- 
petent,     i 

The  witness,  on  his  cross-examination,  was 
asked  whether  the  pursuer  was  quarrelsome  ? . 

J^ffixy^^^Her  character  b  not  in  issue.  We 
aie  not  m  an  inquiry  whether  she  was  faabite 
and  repute  quarrelsome. 

Lord  Chief  Commissioner.— This  ques- 
tion appears  to  me  mcompetent. 

J^^f  in  opening  the  ease,  said,— -As  no 
person  was  present,  this  case  must  depend  os 
circumstantial  evidence,  but  that  is  often  better 
ihm  direct.    We  shall  prove  that  the  pursuer 
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w«iit  into  the  ^fender's  room  without  hwing 
jany  marks  of  violence  on  her  perMn,  and  that 
.when  she  left  it»  her  head-dress  was  disordered, 
and  her  face  cut,  bruised^  and  bleeding*  The 
defender  alleges,  that  she  assaulted  him-aad  hia 
wife,  but  this  is  incredible,  and  cannot  bar  the 
claim  of  damages.  If  two  men  are  in  a  room, 
and  the  weaker  comes  out  much  hurt,  while 
the  other  suffers  no  ii(|ury,'  the  presumption 
is  very  strong  that  the  other  committed  the 
assault,  but  in  the  present  case  it  is  irre- 
sistible. 

The  L.SOP  claimed  is  not,  as  is  usual,  a  ran- 
dom sum,  but  was  fixed  after  consultation. 

Cockhum  stated,— There  is  no  ground  Iqt 
subjecting  the  defender  in  damages,  whatever 
suspicions  the  pursuer  may  have  raised  against 
him.  The  pursuer  is  a  respectable  man,  and 
would  on  no  account  resist  this  action  except 
to  clear  his  character  from  8^ch  an  imputation. 
There  is  no  proof  of  the  existence  of  the  as- 
sault, but  even  if  this  were  doubtful,  the  de- 
fender is  entitled  to  the  benefit  of  the  idoubt. 
If  she  remained  in  his  house  after  he  ordered 
her  out,  he  was  entitled  to  push  her  out,  and 
in  her  passion  she  may  have  run  against  the 
door  or  hurt  herself  with  her  umbrella* 
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If  damages  af e  due,  they  lomst  be  very 
amall ;  she  has  only  proved  10a.  6d*9  and  the 
situation  of  the  defender  can  make  no  differ* 
ence  in  the  sum  to  be  given ;  damages  being 
given  as  reparation,  not  as  punidiment. 

Lord  Chief  Commissioneiu— ^This  is  a  vety 
short  case,  and  it  is  the  first  instance  (^  an  a^^ 
sanlt  not  resting  on  positive  ocular  proof,  but 
entirely  on  facts  and  circumstances,  that  has 
fdlen  within  the  scope  of  my  experience  in  a 
practice  of  thirty-five  years.  You  must,  boir- 
ever,  take  these  facts  and  chienmstances  into 
consideration,  but  must  not  give  damages  on 
mere  suspicion  ;  you  must  in  your  consciences 
be  satisfied  that  the  defender  assaulted  and  beat 
the  pursuer. 

Hie  counsel  on  the  one  side  rest  on  the  im- 
probability of  a  woman  assaulting  %  man,  and 
on  her  appearance  when  she  lef%  the  room,  not 
having  gone  into  it  with  any  marks  of  violence 
on  her  person.  On  the  other,  they  rest  on  the 
evidence  of  the  temper  in  which  she  was  when 
she  came  to  the  house.  You  must  weigh  these 
and  the  other  circumstances  dispassimiately, 
and  though  counsel  say  the  sum  claimed  in 
the  summons  was  inserted  afler  consultation, 
I  am  persuaded  if  you  think  damages  doe, 


1918.  THE  jrURY  COURT.  41r7 

you  will  limit  tlie  sum  to  a  very  moderate        Hall 
amount.  cw 


Verdict  for  tke  pursuer,  damages  h.  SS^ 

Jeffretf  and  Borthwickf  fin  the  Pursaer. 
Coekbum  and  Ivory,  for  the  Defender. 

(Agents,  J(u.  Grei^^  w.  s.  and  J<u»  MaMm^ 
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No.  I. 

»  • 

CONDESCENDENCE  for  Rakburn  tnd  Odiers/ 

X  HE  suspenders  coadesceod  and  say,-** 

Ut,  That  Mr  KedsUe,  in  the  beginning  of  sommer 
1814,  erected,  in  the  village  of  Stockbridge,  a  certain 
building,  containing  a  steam  engine  of  great  power,  viz. 
18  horses'  power,  and  which  consumes,  while  going,  an 
average  quantity  of  two  tons  of  coals  per  day. 

2c/,  That  the  smoke  which  ibsues  from  this  engine,  and 
the  sulphurous  gases  which  exale  from  it,  are  offeotiive 
and  injurious  to  the  health  of  the  neighbourhood  :  That 
those  offensive  vapours  fill  the  houseb  which  lie  in  the  di» 
rtction  to  which  the  wind  blows,  while  the  engine  is  go- 
ing, and  destroy  the  vegetables  in  the  gardens,  and  this  to 
a  ^stance  of  many  hundred  yards  from  the  engine' :  That 
tl^  furniture  in  the  houses  is  blackened  and  soiled  by*  the 
smoke,  the  vegetables  acquire  a  bitter  taste,  and  the 
clothes  and  linen  of  the  families  ip  the  naighbonrbood  are 

J f  evented  from  being  dried  or  bleached :  That,  in  some 
ouses,  even  at  the  distance  of  many  hnndred  yards,  the 
inhabitants  have  been  prevented  from  opening  their  wiu- 
dovfs  on  account  of  the  smoke  of  the  engine,^  and  have 
found  it  impossible  to  sit  with  eomfort  in  the  apartments 
on  that  side  of  their  houses  ^hic^  is  nekt  to  the  engine, 
while  the  snio^e  V^ta,  in  th^^  direction. 

Sd,  That  the  difiCon\fort  occasioned  by  the  smoke  is  so 
great  as  to  have  prevented  the  feuing  of  the  ground  in  the 
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nei^houiliood  which  had  been  advertised  for  boildiiig* 
ground* 

4/Ay  That  many  of  the  finest  streets,  squares,  and  crea* 
cents  of  the  New  Town,  according  to  the  plan,  part  of 
which  has  beep  eiecuted,  lie  exposed  to  the  foil  influeoce 
of  this  nuisance :  That  King  Street  and  Howe  Street 
are  occasionally  annoyed  with  the  smoke,  as  the  wind 
happens  to  blow  in  the  direction  towards  those  streets. 

5<A,  That  a  great  part  of  the  ground  in  the  neighbour* 
hood  of  this  engine  has,  to  a  great  extent  and  value,  for 
several  years,  been  laid  out  and  advertised  for  building 
ground  for  dwelling-houses,  and  it  is  chiefly  of  value  in 
Uiat  view ;  but  the  nuisance  of  this  engine  has  much  re- 
duced the  value  of  the  ground  in  that  situation* 

(Signed)       Geobob  JFos.  Bell* 

On  revising  the  condescendence  and  answers,  in  obedU 
ence  to  the  above  interlocutor,  the  suspenders  further 
aver, — 

M,  That  there  is  no  apparatus  for  consuming  the 
smoke;  that  no  such  apparatus  is  a  sufficient  security 
against  the  nuisance;  and  that,  accoraingly,  the  tbkk 
and  offensive  vapour  pf  which  the  pursuers  complain, 
has  proved  an  annoyance  to  the  neighbourhood  at  all 
times,  %ihen  the  present  occupiers  have  had  oocaaioB  to 
nae  the  engine,  as  well  as  while  it  remained  in  the  occupa- 
tion of  Mr  Kedslie. 

9d,  The  ovens  of  the  village  of  Stockbridge  are  not  of- 
fensive,  nor  have  the  neighbourhood  been  in  the  least  an* 
noyed  with  smoke,  when  the  eugine  in  question  was  not 

going. 

dd.  Whatever  in  theory  a  man  of  science  may  report, 
the  fact  of  the  nuisance  and  offensive  smoke  caa  be 
fstablisbed  only  by  a  proof  at  huge. 

In  rupeet  xdigr^ff  4^* 

Gbobob  Jos.  BxLi*. 

so 
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ANSWERS  for  Saunders  and  Others^  Purcliasert 

from  Kedsue* 

Thebb  is  a  scarcity  of  mills  in  the  neighbourhood  of 
Edinburgh,  for  the  purpose  of  grinding  wheat  and  other 
grain  to  supply  the  consumption  of  the  city.  Every  fall 
of  water  in  the  neighbourhood  has  long  been  occupied^ 
so  that  it  has  been  found  impracticable  to  extend  the  ma« 
ouficture  of  this  part  of  the  necessaries  of  life^  by  erect- 
ing additional  water  mills.  Moreover,  the  Water  of  Leith, 
on  which  the  flour  mills  are  erected,  although  it  might 
still  prove  sufficient  in  rainy  seasons,  is  neveriheless  ex- 
tremely apt  to  become  inefficient  for  the  movement  of 
machinery,  not  only  in  consequence  of  frosts  in  winter, 
but  also  by  drought  in  summer  and  autumn.  This  has 
very  often  happened  of  late  years,  so  as  to  render  it  neces- 
sary to  obtain,  at  a  great  ex  pence,  com  to  be  ground  for 
the  consumption  pf  the  city,  at  Haddiujgton,  Dalkeith, 
Musselburgn,  and  other  places,  and  in  particular  at  Burnt- 
island, where  there  is  a  steam*engme  erected  for  grmdmg 
wheat. 

2.  Various  plans  have  at  different  times  been  suggested 
to  remedy  the  above  inconvenience,  which  is  a  growing 
evil,  and  at  one  time  a  party  of  bakers  obtained  a  feu  of 
some  ground,  with  the  view  of  erecting  a  mill  for  grind- 
ing wheat,  the  machinery  to  be  moved  by  a  steam-engine. 

The  scheme  was  delated,  and  ultimately  deserted,  from 
accidental  causes.  In  the  mean  time,  Andrew  Kedslie^ 
the  author  of  the  respondents,  who  was  then  proprietor 
of  Stockbridge  Mills,  resolved  to  erect  a  steam  engine 
to  work  his  nuchinery  at  those  times  when  the  p^wer  de- 
rived from  the  Water  of  Leith  should  fall,  in  consequence 
of  frost  oc  drought*. 

3»  The  Stockbridge  Mills  are  of  ancient  constitution. 
They  have  been  constantly  employed  in  grinding  wheats 
and  have  been  employed  for  many  years  to  greater  extent 
than  any  other  mills  within  twenty  miles  of  Sdinbiirgb| 
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cxceptii^  only  the  flour-mills  belonging  to  the  iDcorpora* 
tion  of  bakers.  The  steam-engine  which  Mr  Kedslie  con- 
structed was  attached  to  these  hiilfs,  to  the  eifec^  only 
which  has  been  already  meotiofied^  of  assisting  the  water 
power  when  deficient^  and  not  for  the  purpose  of  giving 
motion  to  any  new  mill  distinct  from  the  ora  mills.  The 
i^pondeiits  purchased  these  mills  and  machine  for 
their  own  accommodation  as  tradesmen,  and  they  only 
mean  lo  use  the  steam-engine  as  Mr  Kedslie  did.  It 
is  cheaper  to  use  the  water  power  than  the  steam-en* 
gine;  accordingly,  when  the  water  does  not  fiul  from 
drought  or  frost,  the  engine  is  not  used. 

4.  The  steam-engine  in  question  is  of  the  newest  and 
best  construction,  upon  the  principle  contrived  t>y  Watt 
Morever,  it  is  furnished  with  an  apparatus  for  burning  its 
own  smoke.  It  is  what  is  denominated  by  artists  a  sevens 
teen  horse  power*  The  smoke  that  proceeds  from  it  is 
not  greater  than  that  which  proceeds  from  an  ord'maiy 
baker's  oven;  it  does  not  consume  more  than  a  ton  of 
coals  in  twelve  successive  hours.  « 

5.  The  suspender,  Mr  Raebum^  ^s  lately  erected  an 
oven  in  the  neighbourhood  of  the  Inills,  the  smoke  of 
which  is  equal  to  that  which  proceeds  from  the  en- 
gine. There  is  another  oven  at  Stockbri<%e,  and  the 
amoke  of  the  two  greatly  exceeds  the  smoke  given  oot 
ky  the  steam-engine  when  it  is  employed. 

Steam-engines,  especially  those  of  an  improved  con- 
atruction,  similar  to  that  in  question,  are  no  where  regard- 
^  as  a  nuisance.  Numbers  of  them  exist  in  Gh^ow, 
•Manchester,  and  London.  Moreover^  there  are  several 
steam-engines  in  Edinburgh  at  the  present  moment.  Oat 
is  employed  by  Mr  Marshall,  at  Portobello»  amidst  hand- 
iBoiue  houses  upon  ground  destined  for  feus.  There  is  also 
'%  sfeam-engme  at  Silvermiils.  There  is  nothing  in  die 
particular  situation  of  the  steam-engine  in  question,  which 
iten  render  it  a  nuisance  to  the  particular  neighboui4u>od  m 
tvhich  it  is  placed,  and  it  is  there  used  for  the  purpose  of 
supplying  one  of  the  necessaries  of  life  to  the  tnfaabitsDts 
of  the  citir.    Having  made  these  statements,  the  respos- 


(kttts  AM  take  the  liberty  to  make  the  followii^  temerks 
in  answer  to  the  avermnte  in  the  condescendence* 

1.  Herioi's  Hospital  is  no  party  to  the  process.  The 
averment  here  made  is  therefore  irrelevant^  and  it  is  lui* 
supported  by  evidence. 

£.  Admitted  that  a  steam-engine  has  been  erected,  but 
it  is  only  a  seventeen  horse  power.  li  may  consmne 
two  ions  of  coal  in  twenty-four  working  hours,  but  it  only 
consumes  about  half  that  quantity  in  a  working«day  of 
twelve  hourSto 

3.  When  Mr  J&edslie  first  set  the  engine  a«going,  he 
and  fai»  servssits  did  not  understand  how  to  manage  it,  and 
the  consequence  was,  that  it  emitted  a  considerable  quan* 
tity  of  SBsoke,  which  was  just  so  much  fuel,  wasted.  But 
a  person  acquainted  widi  the  management  of  such  eqgiiies 
was  afterwards  employed.  It  was  then  found  that  the 
engine  produced  no  more  smoke  than  a  baker's  oveo,  as 
already  mentioned.  Indeed,  except  for  a  single  minute  or 
two  when  it  is  fed  with  fresh  coals,  it  produces  no  more 
smoke  than  a  common  kitchen  fire.  The  respondents, 
therefore,  deny,  generally,  the  statements  contained  in  this 
article  of  the  condescendence.  The  engine  does  not  give 
out  nearly  so  much  smoke  as  a  common  smithy,  some  of 
which  eiist  in  the  very  heart  of  the  New  Town  of  Edin- 
burgh. 

4.  The  steam-engine  in  question  has  not  prevented  the 
feuing  of  the  neighbouring  grounds.  It  is  well  known, 
that  for  some  time  past,  the  feuing  of  ground  for  new 
buildings  has  every  where  been  at  a  stand,  and  it  cannot 
appear  surprising  that  this  dulness  in  that  branch  of  trade 
should  have  reached  Stockbridge. 

j.  The  smoke  of  the  engine  cannot  affect  the  streets, 
squares,  and  crescents  meant  to  be  constructed  in  the  New 
Town.  That  notion  was  broached  in  the  discussion  rela- 
tive to  the  steam-engine  at  Silvermills,  but  was  Justly  dis- 
regarded. 

6.  The  smoke  issuing  from  the  steam-engine  in  ques* 
tion  could  not  affect  the  value  of  the  neighbouring  ground. 
Indeed,  Mr  Raebum's  oven,  as  already  noticed,  produces 
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as  much  smoke  as  the  steam-engine.  It  is  remarkable^ 
that  nobody  in  Stoekbridge  complains  of  the  steam- 
enginci  although  there  are  more  than  a  score  of  washer- 
women who  gain  their  bread  in  the  village  by  that  occih 
pation,  not  one  of  whom  has  either  left  die  village  or  ut- 
tered a  single  complaint  against  the  steam-engine. 

Before  conclndn^,  it  may  be  proper  to  remark^  that  a 
proof  at  laige  on  such  a  subject  as  thisi  is  liable  to  be  ex- 
tended to  an  enormous  length.  The  respondents,  there- 
fore, beg  leave  to  suggest  the  propriety  of  endeavouring 
to  bring  the  dispute  to  a  close,  by 'directing  an  inspection 
of  the  steam-engine  to  be  made  by  a  man  of  science,  for 
instance,  by  Professor  Leslie  of  the  University  of  Edin- 
burgh, and  a  report  to  be  returned  on  the  points  in  dis- 
pute, concerning  its  tendency  to  prove  a  nuisance  to  the 
xieighbonrhood. 

Jn  respect  tsAerso/y  Sfc. 

Ro.  FORSTTH. 

In  addition  to  the  above  answers,  the  defenders  conde- 
scend and  8ay9— - 

)i  The  ovens,  smith  shops,  yam-boiling,  and  other  ma- 
nufactures in  Stoekbridge  and  its  neighbourhood,  some  of 
them  belonging  to' the  suspender,  Mr  Rueburn  himself, 
and  others  of  them  to  that  gentleman's  own  brother,  emit 
as  much  smoke  as  the  steam-engine  in  question,  and  the 
suspenders  probably  mistake  the  one  smoke  for  the  other. 

£.  The  feu-duty  of  the  ground  lying  within  a  few  yards 
of  the  steam-engine,  has  been  lixed  within  these  few  days 
at  the  very  high  rate  of  5s.  per  foot  in  front. 

3.  The  chargers  humbly  apprehend  that  it  would  be 
expedient  for  your  Lordships  to  take  a  report  from  Pro- 
fessor Leslie,  which  would  be  of  more  consequence  than 
the  examination  of  ignorant  people.    And, 

Loitfy,  The  respondents  ma>  remind  your  Lordships 
that  there  are  a  number  of  material  averments  made  by 
them  in  their  answers,  not  met  in  the  additional  statement 
made  by  the  suspenders. 

tn  respect  vJiereof,  Sfc* 

Ro.  Forsyte. 
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ISSLE. 

Ik  obedience  to  the  order  of  Lord  PkniiUy,  bearing 
date  the  lOth  day  of  December  IS16, 1  report,  that  the 
following  Issue  is  calculated  to  try  the  question  betwiat 
die  partiest  vis. 

Whether  Mr  Kedslie,  the  charger,  did,  in  the  course  of 
the  year  1814>  in  the  village  of  Stockbridge,  erect  a 
building  containii^  a  steam-engine,  the  smoke  or  exha- 
lations from  which  are  or  may  be  injurious  to  the 
healthy  or  comforts,  or  property  of  the  possessors  of  the 
bouses  and  gardens  upon  the  property  of  the  suspenders 
in  the  neighbourhood  of  the  said  steam-engine,  and  are 
or  may  be  likewise  injurious  to  the  said  proper^  of  the 
auspenders,  and  in  what  respect,  and  to  what  extent  i 

And  I  further  report,  at  the  instance  of  the  charger,  that 
the  following  issue  is  calculated  to  try  the  hypothetical 
|K)int  upon  which  he  insists  in  the  answers  to  the  conde- 
scendence :— 

Whether,  according  to  the  averment  of  the  charger,  ma* 
chmery  or  other  means  can  be  applied,  which  will  ren- 
der the  smoke  and  exhalations  from  the  said  steam- 
eng'me  innoxious,  and  what  these  means  are  i 

(Signed)        William  Clerk, 

Ui  Clerk  of  Jury  Court. 


No.  11. 

CONDESCENDENCE  for  JoHf)  Paul. 

Upon  hearing  partiesy  the  Lord  Ordinary  was  pleased, 
of  this  date,  (June  23,  1815,)  to  pronounce  the  following 
interlocutor:  '  Having  heaid  parties' procurators,  before 


*  aoBwer,  AppoioU  the  pursuer  to  give  in  a  special  con* 
'  descendence  of  the  facts  and  circumstances  he  avers  and 
'  offers  to  prove  in  support  of  his  action ;  said  conde- 
<  scendenoe  to  be  given  in  within  eight  dajs.' 

In  obedience  to  the  above  ititerioctttor^  the  pursuer 
condescends  aad  says, 

I.  That,  on  the  1 5Ui  and  1 6th  of  April  1 8 14,  the  pursuer, 
who  is  a  considerable  dealer  in  flax-seed,  wrote  to  Mesrss 
Robert  and  John  Hewetson,  merchants  in  tiondon.  re^ 
questitog  them  to  purchase  foi  him  \06  btfrreb  of  Riga 
sowing  flax-seed,  provided  they  codid  get  the  saase  for- 
warded from  London  to  Leith  by  a  smack  immedisiely, 
or  at  furthest  by  Thursday  the  2l8t  of  tbttt  month,  and 
with  earnest  iigonctions  to  lose  ndi  a  nmtoient  in  shipping 
ttid  dtspatchtng  the  seed. 

d.  That,  in  conse^ueitteof  (bistomMUiMcfltioo,  Messrs 
Hewetsoii  made  inquiry  at  the  whaif  on  the  river  Thames^ 
occupied  by  the  defenders,  the  Old  Shipping  Company, 
and  were  informed  by  the  people  employed  by  them,  that 
their  sm^fflT  Lord  Melville  was  Che  first  vessel  which 
had  r9cfmi  and  that  she  was  to  be  dispatched  for  Leith  on 
Friday  the  2gth  April  1814. 

3.  That,  akhou^  this  was  later  than  the  pursuer  had 
required,  yet,  on  we  faith  of  the  day  of  sailing  being 
kept,  Messrs  Hewetson,  finding  they  could  implement 
the  pursuer's  order,  immediately  purchased  100  barrels 
of  Riga  sowing  fla»»seed,  which  ihey  delivered,  on  the 
£7  th  April  1814,  to  the  manager  of  the  Old  Shipping 
Company,  to  be  dispatched  to  Leith,  on  Friday  the  29th 

April  1814. 

4*  That  the  manager  received  the  said  seed,  and  pot 
the  same  on  board  the  smack  Lord  Melville- 

5.  That,  previous  to  the  detivery  of  the  seed,  the  smack 
Lord  Melville  had  been  seized  by  the  customhouse  offi- 
cers, OB  account  of  having  ooaffaband  goods  on  board, 
and  was  actually  under  seizure  at  the  time  th^  seeds  were 
received  and  shipped  on  board  of  her. 

6.  That  neither  the  manager,  nor  any  of  the  people 
employed   by  the  defenders,    gave   an^  intimation   to 


Messrs  H^wetson,  that  die  Lond  M«IvOie  wtB  aider 
eeiBiire. 

7.  That  Messrs  Hewetsoa  Aipped  the  s^ecb  on  the 
tapMss  fakh  and  nndentanding  that  the  Lord  Melfille 
was  to  sail  on  Friday  die  %tb  April  1814^  as  had  been 
heMoat  by  the  defeoders  and  dieir  servants  to  the  public. 

8.  That  if  Messra  Hewetaon  had  been  iofamed  thift 
the  Lord  Melville  was  under  seizure  at  the  tiase,  or  th«fc 
there  was  any  thing  to  prevent  her  sailing  on  Friday  the 
49th  April  1814,  they  would  not,  under  the  order  th^ 
bad  received,  hnve  nllowed  the  seed  to  be  put  on  board  ^ 
Imt. 

9.  That  the  manager  Ibr  the  defenders,  finding  be 
eauld  not  get  the  seianra  of  the  Lord  Melville  ttfken  off, 
aent  other  goods,  then  in  bis  custody,  in  order  to  be  sent 
4o  Leitfa,  by  another  of  the  company's  smacks,  cidled  the 
Qoeen  Charlotte,  and  dispalohed  her  from  London  to 
Leith,  on  Saturday  the  80tk  April,  okr  Sunday  let  Miy 
1814.  But,  instead  of  sending  the  pursuer^s  seeds  by  tbe 
Queen  Chak^lotte,  he  allowed  the  sanfte  to  lie  for  a  cotasi- 
iderable  time,  along  with  the  contraband.goods  on  board 
of  the  Lord  MelviUe,  then  under  seicure. 

la  Hmt  aU  the  smacks  which  sailed  from  Loddon  en 
Tbumday  flw  Wdi  April  1814,  and  even  those;  which 
sailed  on  Saturday  the  SOtb  April,  and  Sunday  the  1st 
May,  (and  among  others  tbe  Queen  Charlotte^)  arrited  at 
Leith  on  the  Sd,  4th,  and  5ih  of  May  1814,  aflM  a  p^ 
eage  af  from  four  to  sin  days*  That  if  the  Lord  Melville 
had  sailed  at  the  time  appointed,  the  seeds  would  have  ar- 
rived at  Leith  on  tbe  id  May,  in  good  time  for  die  mar« 
bet,  when  seed  was  exceeditigly  scarce,  and  high  priced; 
and  that,  if  the  eeeds  had  been  forwarded  by  die  Queen 
Charlotte,  they  wouMhavearrivied  at  Leith  on  the  5th  or 
fith  May  1814. 

11.  That 'die  Ijord  Melville,  with  the  pursuei^a  eeeds 
on  boatd^  did  not  sail  from  London  imtil  about  tbe  fith 
of  May  1814,  and  that  she  arrived  in  Leith  harbour  on 
tbe  15th  May  1814,  being  twelve  days  later  than  she 
would  have  done  had  ahe  sailed  at  the  time  appointed ; 
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and  as  the  seed  market  was  over  wbeo  she  arrived,  the 
pursuer's  seed  was  not  worth  one  half  the  price  it  would 
have  brought  ten  dajs  befose. 

12.  TIttty  as  the  pursuer  could  obtain  no  accounts  of 
the  Lord  Melville  with  his  seed,  though  daily  assured  bj 
the  mauager  in  Leith  that  she  would  arrive  immedialely, 
he  wrote  to  Messrs  Hewetson,  requesting  them  to  make 
inquiry  after  the  ship* 

IS.  That  Messrs  Hewetson^  accordingly,  on  the  13th 
May  1814,  saw  Mr  Lawrie,  the-manager  for  the  defend- 
ers, in  London,  and  having  inquired  at  him  after  the  ves* 
sei,  Messrs  Hewetsoo  were  informed  by  Mr  Lawrie,  that 
the  Lord  Melville  had  sailed  from  London  on  the  S9th  of 
April  1814,  which  information  wa^  not  tru^  as  the  Lord 
Melville  hsd  not  sailed  from  London  till  about  the  6th  of 
May  1814. 

14.  Hiat  Messrs  Hewetson  having  informed  thejnar- 
suer  of  the  purchase  of  the  above  lUO  barrels  of  Riga 
sowing  flax-seed,  the  pursuer,  upon  the  6th  May  1814, 
sold  the  said  100  barrels  of  seed  to  Mr  John  Baillie, 
merchant  in  Atrdrie,  at  the  price  of  L.5  per  band, 
amountinff  to  L.fK)0,  deliverable  in  Leith  on  or  befoie 
the  9th  May ;  but,  m  consequence  of  the  non-arrival  of 
the  seed,  the  pursuer  could  not  deliver  it,  and  Mr  Baillie 
thereupon  threw  up  the  sale. 

15.  That  upon  the  arrival  of  the  Lord  Melville^  the 
defender,  Mr  Black,  as  manager  of  the  Old  Shi|]^ping 
Company,  accompanied  by  some  of  the  directors,  caHed 
upon  the  pursuer,  and  requested  him  to  receive  the  seed. 
That  the  pursuer  refused  to  do  so,  as  he  could  only  then 
sell  the  seed  at  a  very  great  loss,  which  he  stated  to  them 
arose  from  their  fiiult,  and  whidi  they  were  liaUe  for* 
And  that  at^ast  it  was  agreed  upon,  that  as  the  Dundee 
seed  market  is  a  little  later  than  Leith,  the  100  barreb  in 
question  should  be  consigned  to  Mr  Patrick  Anderson, 
banker  in  Dundee,  in  order  to  be  disposed  of,  for  fiehoof 
of  all  concerned  ;  and  that  afterwards  a  submission  ahoold 
be  entered  into  between  the  parties,  as '  to  whom  the  loss 
should  fall  on ;  which  agreement  was  reduced  into  writr 
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ingy  by  rnksives  between  the  p»rtie8|  prodttced  inpro- 


1&  Tbtt  tke  seed  waa,  in  terns  of  these  missive,  ini- 
medifttelj  forwarded  to  Mr  AndersoUi  who  disposed  of  it, 
but  owing  to  the  then  kte  season,  it  only  yielded  U  dSTy 
9s.  6d.  of  free  proceeds. 

17.  That,  therefore,  a  loss  df  no  less  than  L.  t72,  10s. 
6d.  arose  between  the  jprice  at  which  the  seed  was  sold  bf 
the  pursuer  to  Mr  BaiUie,  aiid  that  at  which  it  was  after- 
wards disposed  of  by  Mr  Anderson. 

18*  That*sowittg  flax-seed  is  an  extremely  perishable 
article,  and  during  the  sowing  season  is  worth  in  value 
ftroBi  two  to  three  times  more  than  it  is  after  the  sowing 
season  is  over. 

Gborob  Jos.  Bblu 
ANSWERS  for  John  Black. 

• 

Thkre  is«  very  singular  and  suspicious  discrepancy  be- 
tween the  allegation  in  this  article  and  the  averment  in  the 
first  page  of  the  summons.  In  his  summons,  the  pursuer 
stated  Uiat  he  had  commissioned  this  flax  seed  by  a  letter 
dated  on  Md  April  1814 ;  whereas  he  now«afiiBCtsto  say^ 
tlmt  the  couMBUsion  was  given  on  the  15th  and  Ifith  April, 
to  be  dispatched  by  the  21st. 

The  respondents  aver,  that  the  first  communication 
which  they  had  from  Mr  Heweison  respecting  this  flax* 
seed,  was  by  a  verbal  application  on  the  Cora  Exchange 
on  Monday  the  ^6th  of  April ;  and  all  that  the  manager 
then  said  was,  that  the  first  vessel  on  his  list  to  sail  was 
the  **  Lord  Melville^''  (which  was  truly  the  case,)  and  that 
he  expected  she  would  sail  on  the  €9th  April.  But  the 
vessel  was  not  publicly  advertised  for  that  day.  On  the 
eootfury,  the  only  hand  bill  circulated  respecting  her  made 
her  day  of  sailing  the  24th. 

Am*  to  Art,  d.«"»Tbe  respondents  deny  that  the  sailing 
of  the  vessel  positively  on  the  day  expected  was  made  a 
tfondMon  of  the  shipment. 

4>-— Admitted. 


under  seizure  by  the  Customhouse  officers  for  cootsabMNl. 
goods.  Al\  th9i  bapposMid  was^  t|im  dO  i^pp^eoiy  of 
wbiskji  hrottght  by  the  vessel  to  Londoip^  f quM  h^  be 
landed  till  the  duties  were  paid ;  and  as  ikia  whinkj  had 
been  shipped  by  Mr  Haig^  the  respoodoBts'  asaoagei  bad 
every  reasoa  to  believe  that  th^y  would  be  setUad  oil  or 
before  the  £9lh  April. 

7.— *The  respottdeuu  bare  beg  lo  refer  to  Ihek  amwer 
to  the  third  article. 

8.— .This  is  a  natler.of  ksfcfanst,  wUck  will  ftepeadow 
tbe  facta  to  be  afterwards  asoeriaioeiL 

9.-<-Tbe  grealer  pari  oi  the  atoteaasnt  m  thia  articla  ia 
erroneous.  The  loading  of  the  Lord  MelviUe  was  ooaif 
plete  on  the  dSth  AprU ;  and  il  ia  denied  that  any  articles^ 
intended  to  be  sent  by  the  Lord  MelviUe,  were  shipped  ia 
tbe  Queen  Charlotte^  in  respect  of  any  detention  of  tb» 
former  vessel. 

IO««i»ln  this  article  also,  the  pursuer  has  fallen  into  a 
total  mistake.  Tbe  Queen  Gharkxtte  did  not  sail  from 
London  till  the  Mrd  May,  ami  it  was  actually  the  14lb  of 
May  before  she  arrived  at  Leitb* 

ll.-**The  Lord  Melville  certainly  did  nol  sail  from 
London  till  the  6th  of  May  ;  but.  the  respondents  know^ 
nothing  of  the  remainiag  part  of  the  statemaat  in  thia 
article. 

lft.«mThe  stateasenl  in  this  article  does  not  seem  to  be 
material; 

13.Fi-<ii>A&  to  the  statement  in  this  articlei  either  the  por- 
suer  or  Messrs  Uewetson  must  have  fallen  into  an  egre> 
gious  mistake,  and  totally  misunderstood  the  respondents' 
manager,  Mr  Lawrie.  He  has  no  such  personal  interest 
ia  this  matter,  as  to  make  it  credible  that  be  or  any  man 
would  advance  a  gross  fialsehood  to  deceive  an  employer; 
and  still  less  a  falsehood  that  admitted  of  immediate  de» 
lection. 

14.-*«Tlie  respondents  can  know  netfaine  of  Iha  accu- 
racy of  the  pursuer's  statement  on  this  article*  If  the  pro- 
cess goes  forward,  tbereforeythepnnnar'saUegatmiansaBl 
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he  piovad,  and  die  rotpondeato  wilt  be  allowed  ecepjtuiet 
probation* 

I5p  169  17j»  and  18,— -Tbe  laat  observation  applies  to. 
these  articles  also. 

While  the  defeader  has  made  these  answers  on  the  facif 
he  humbly  begs  leave  to.enter  his  protest  against  the  rele* 
vanqf  of  the  pursuer's  averments  in  point  of  law.  In  par* 
ticular^  he  denies  that  even  when  a  vessel  is  advertised  to 
sail  against  a  specific  dayi  that  merchants  understand  that 
this  imposes  a  percmptoiy  obligation  on  the  owner  of  a 
general  ship  to  dispatch  the  vessel  against  that  day.  Bu^ 
on  the  contrary,  if  a  shipper  deems  it  indispensably  neces- 
sary  for  his  interest,  that  his  goods  should  be  dispatched 
3q;ainst  a  particular  day,  and  that  he  is  to  be  entitled  to 
damages  for  the  failure  then  to  dispatch  the  vessel,  he  ia 
bound  to  make  the  period  of  dispatch  a  condition  of  the 
ahipmenti  and  thus  to  pat  the  owners  on  their  gaard  of  the 
hazard  which  they  run  in  taking  his  goods. 

In  respect  whereof ^  4*c. 

John  CUNINOHAMB. 


ISSUE. 

In  obedience  to  the  interlocutor  of  Lord  Allowav,  of 
the  20th  December  1815, 1  report  that  the  following  Issue 
is  calculated  to  try  the  question  between  the  parties : 

Whether,  on  or  about  the  fi7th  day  of  April  1814^  certain 
goods,  viz.  one  hundred  barrels  of  flax-seed,  were  ship- 
ped on  board  a  oertain  vessel  belonging  to  the  defend* 
ers,  called  the  Lord  Melville,  then  lying  in  the  port  of 
Loodon,  takiqg  in  goods  on  Jkeight  for  the  port  of 
Leith  f  and. 

Whether,  at  the  time  of  receiving  said  flax-seed  on  board, 
or  at  some  time  before,  the  defenders,  by  themselves^ 
or  others  acting  iii  their  name  end  by  their  authority, 
did  undertake  to  the  shipper  or  shippers  of  the  said 
flax-seed,  that  the  said  vessel  should  set  sail  from  the 
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Mid  port  of  London,  with  the  Mid  fltt«i«ed  on  boant^ 
on  or  before  the  29tb  day  of  April  1814  ?  aad^ 

Whether,  as  the  said  vessel  did  not  sail  on  the  ^oywge 
aforesaid,  on  the  day  last  aforesaid,  the  pursuer  has 
thereby  suffered  loss  and  dama^,  by  losing  the  oppor- 
tunity of  disposing  of  the  aforesaid  flax-seed  to  die  best 
advantage ;  for  which  loss  and  damage  the  defenders 
are  liable? 

(Signed)        William  Clbbk, 

la  Clerk  of  Jury  CowrU 


No.  IIL 

CONDESCENDENCE  for  James  Manvbv 

1.  John  Mamuel,  merchant  in  Edinburgh,  the  piur- 
suer^s  brother,  obtained  a  cash  credit  several  years  ago 
from  Sir  William  Forbes  and  Company  for  L»t250. 
James  Manuel,  senior,  the  pursuer's  father,  and  James 
Baillie  of  Falahill,  became  cautioners  in  the  bond,  along 
with  John  Manuel.  About  the  end  of  the  year  180^ 
John  Manuel  failed  in  his  business^  and  the  two  cau- 
tioners were  obliged  each  of  them  to  pay  one  half  of  the 
sum  drawn  out  of  the  cash  account.  But  the  pursuer, 
though  he  had  no  concern  with  the  original  debt,  agreed 
to  join  his  father  in  granting  three  bills  to  Mr  Baillie  for 
his  relief*  Mr  Baillie  granted  mn  acknowledgment  to  the 
pursuer^s  father  in  the  following  terms :  **  In  consequence 
of  receiving  three  bilk  this  day,  (Sept.  26,  1807,)  signed 
by  you  and  your  son  James,  payable  at  six,  twelve,  and 
eighteen  months,  for  L.  20  Sterling  each,  I  accept  of  them 
as  full  payment  of  your  part  of  the  ca»h  account  for  which 
you  and  I  were  bound  to  Sir  William  Forbes  and  Cona- 
pany,  Edinburgh,  on  account  of  your  son,  John  Manuel, 
andybr  n&icA  you  thall  have  my  discharge  upon  a  proper 
stamp.**    Two  of  the  biUs  here  oientiotted  were  regul^ljr 
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« 

paid  when  tfaey  fi^ll  due ;  and  ihe  money  was  ready  to  pay 
the  third,  when  the  pursuer  was  advised  by  the  defender, 
Mr  Fraser,  that  he  ought  not  to  pay  this  third  bill  till  Mr 
Bailiie  granted  the  stipulated  discharge  upon  stamped 
paper. 

The  pursuer,  knowing  very  little  of  business,  was  en* 
tirely  guided  by  the  advice  of  the  defender,  who,  it  seems^ 
had  it  in  view  to  present  a  bill  of  suspension,  upon  the 
ground  th^t  no  proper  discharge  had  been  granted.  At 
the  same  tune,  the  defender  took  money  from  the  pursuer 
for  payment  of  the  bill,  and  granted  an  acknowledgment 
for  It  to  the  pursuer  in  the  followitig  terms :  *  I  acknow- 
**  ledge  that  you  have  this  day  (IVfay  I,  1809)  put  mtp 
"  my  hands  the  sum  of  L.20  Sterling,  to  he  consigned  in 
"  a  suspension  at  your  and  your  father's  instance, 
**  against  James  BaiUie  of  FalahiU."  The  pursuer  never 
had  any  account  with  the  defender  whatever,  except  the 
account  iu  relation  to  the  business  with  BaiUie. 

2«  It  is  proper  to  mention,  that  ultimate  diligence  had 
been  raised  by  Mr  Bailiie  upon  the  third  bill ;  and  it  ap« 
pears  that  the  defender  actually  presented  a  bill  of  sus- 
pension, founded  upon  the  ground  above-mentioned,  that 
Mr  Bailiie  could  not  demand  payment  until  he  granted  a 
regular  discharge.  Afr  Bailiie,  who  was  in  the  army^ 
being  about  to  leave  this  country  to  join  his  regiment,  was 
either  on  that  account  glad  to  yield  to  the  defender^  de- 
mand, or  he  had  considered  the  reasons  of  suspension  to 
be  well-founded*  Accordingly,  he  accepted  from  the  de« 
fender  of  L.10;  7s*  8d.  in  full  of  the  L.20  bill,  after  de- 
ducting the  expences  of  the  suspension;  and  the  matter 
being  thus  settled,  he  granted  to  the  pursuer  a  full  as- 
signment of  the  debt,  and  diligence  raised  upon  it.  He, 
at  the  same  time,  delivered  up  to  the  defender,  as  the 

{mrsuer's  agent,  the  L.20  bill,  with  the  homing  and  cap- 
ion  which  had  been  raised  upon  it ;  nfter  which,  he  went 
abroad  to  join  his  regiment.  The  diligence'  being  thus 
delivered  up  to  the  defender,  then  the  pursuer's  agent,  as 
extinguished  and  retired  documents,  upon  the  debt  being 
paid|  it  could  not  be  used  by  the  defender  against  the  puf* 
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* 

8uer  in  aay  shapei  or  to  any  effect,  either  io  the  name  of 
Mr  fiaillie,  the  creditor,  or  in  the  defender's  own  name- 

S.  Matters  remained  in  this  stale  till  Tuesday  the  5th  of 
November  IBl  1,  when  the  pursuer,  without  any  waraing 
or  premonition,  was  apprehended  m  his  faiher*s  bouse  at 
Muiiheady  where  he  then  resided^  by  Archibald  Watsoa,  a 
messenger  at  arms,  by  virtue  of  that  very  caj^ilion,  at  Mr 
Bail  lie's  instance,  which  had  been  discharged  more  than 
five  months  before.     Mr  Watson  came  in   one  of  the 
Glasgow  forenoon  coaches,  to  the  Inn  at  Westcraigs, 
Mhich  is  about  three  miles  distant  from  Muirhead,  where 
the  pursuer  resides.   He  had  a  concurrent  along  with  him, 
whom  he  employed  to  find  out  the  pursuer's  residence. 
After  this  was  done,  he  came  to  the  'pursuer's  father's 
house,  where  the  pursuer  resided,  whom  he  found  at 
home ;  and  saying  he  had  some  business  with  him,  he 
was  desired  to  step  into  a  room,  which  he  did,  along  with 
bis  concurrent.   1  he  messenger  then  told  the  pursuer  that 
be  came  in  the  character  of  a  King's  messenger,  with  a 
caption  against  him  and  bis  father,  at  the  instance  of  Mr 
Baillie  of  FalahilL     The  pursuer  immediately  explained 
bow  the  matter  stood,  and  showed  the  letter  he  had  re. 
ceived  from  the  defetider,  Mr  Fraser,  acknowledging  the 
receipt  of  L.20,  on  account  of  Mr  Baillie's  debt*    The 
messenger,  upon  thi^  stated,  that  the  defender  had  an  ac- 
count against  the  pursuer,  or  his  father,  for  L.19#  and  that 
if  this  sum  was  not  paid,  or  a  bill  granted  for  it  by  the 
pursuer,  he  must  proceed  to  apprehend  him.     The  pur- 
suer declared  he  would  submit  to  no  such  demand,  upon 
which  the  messenger  stated,  that  his  orders  were  pereinp- 
toryi  and  that  he  must  proceed  with  the  diligence.    Ai 
the  same  time  he  showed  his  blazon,  and  took  his  baton 
out  of  his  pocket,  with  which  he  touched  the  breast  of  the 
pursuer,  and  said,  *'  You  are  my  prisoner."    The  concur* 
rent  then  addressins  the  messenger,  said,  **  Nail   them 
"  both;"  upon  which  he  also  touched  the  pursuer's  fa* 
ther  upon  the  breast,  and  declared  him  likewise    to  be 
a  prisoner.    The  pursuer's  mother  happening  to  be  jire- 
dent,  appeared  so  much  affected  at  this  proceeding,  that 


APnxmx.  467 

•the  nesseogar  himself  was  moved^  and  said  he  would  take 
the  young  man  onlji  and  let  the  father  stay  at  hoaie. 

4.  The  pursuer  carriesi  periodically ,  the  iron  goods 
manufactured  by  the  Shotts  Iron  Company,  to  their 
wmhouse,  or  to  their  customers  in  Edinburgh ;  and  it 
happened  that,  00  the  morning  of  the  day  on  which  he 
was  apprt* bended,  as  above-mcDtioned,  he  had  loaded  his 
carts  at  the  Shotts  Ironworks^  with  which  he  was  to  pro- 
ceed to  fidinburghi  uad  to  be  there  next  morning  by  nine 
o'clock.  On  account  of  this  circumstance,  he  remon« 
strated  against  being  carried  to  Kdinburgh  that  night,  and 
gave  the  messenger  an  assurance  that  he  would  meet  him 
there  neaut  momiag  at  nine  o'clock.  The  messenger  an- 
swered he  could  give  no  such  indulgence,  and  that  the 
pursuer  must  immediately  go  to  the  inn  at  Westcrasgs^ 
and  wait  for  the  coad^  in  which  he  would  be  carried  prt* 
soner  to  Edinburgh*  The  pursuer  then  made  another  re- 
<iuest|  that  the  messenger,  instead  of  carrying  him  three 
miles  across  the  country,  in  the  situation  of  a  prisoner, 
and  exhibitii^  him  as  such  in  a  public*»house,  to  wait  per* 
haps  for  some  Jiours,  till  the  coach  arrived,  would  stay  in 
the  pursuer's  house  till  another  of  the  Glasgow  coacbeSi 
which  came  by  the  Shotts  road,  and  which  passed  very 
near  the  place,  and  at  the  same  hour,  should  arrive,  with 
which  they  might  all  go  to  Edinburgh.  Even  this  re» 
()uest  was  refused.  The  pursuer  was  carried  across  the 
country  to  Westcraigs,  as  a  prisoner,  and  he  was  detained 
in  the  public- house  there  for  nearly  two  hourS|  waiting  for 
the  coach* 

5*  When  the  coach  arrived,  the  pursuer  was  ihounted 
upon  the  top  as  a  prisoner,  in  an  extremely  stormy  and 
disagreeable  night;  and,  upon  his  arrival  at  £dinbui|;fa, 
he  was  carried,  in  the  first  plaice,  to  the  defender'a  house, 
it  was  then  so  late  that  the  defender  had  gone  to  bed^ 
and  Mrs  Fraser  said  he  could  not  be  seen  that  nig^t.  Tlie 
messenger^  however,  was  admitted  up  stairs,  while  the 
•pursuer  was  left  in  the  hands  of  his  concurxent*  Upon 
his  return,  the  messenger  said  he  was  ordered  not  to  put 
\he  pursuer  into  jail  that  night,  but  to  take  him  to  some 
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Iodging*hoiMey  aod  keep  him  there  till  next  day.  The  pur- 
suer was  carried  to  the  messenger's  own  house,  where  he 
was  detained  as  a  prisoner  during  the  night,  and  nest 
morning  he  was  carried  back '  to  the  defender's  house. 
Having  positively  refused  to  comply  with  the  defender's 
demand,  Mr  Fraser  seemed  to  think  it  imprudent  to  pro- 
ceed farther,  and  he  accordmgly  allowed  the  pursuer  to 
be  liberated,  upon  his  granting  a  letter  obliging  himself  to 
appear  before  the  defender  on  Fnday  the  8th  of  Novem- 
ber, rhiji,  as  the  pursuer  understood,  was  in  the  nature 
of  a  letter  of  preKcntation. 

6.  The  damages  sustained  by  the  pursuer,  from  this  un- 
precedented abuse  of  legal  diligence,  have  been  very  great 
ShortI)  before  he  was  apprehended,  he  had  commenced 
busuiess  as  a  farmer,  and  had  got  a  considerable  part 
of  his  stock  on  credit ;  but  the  publicity  with  which  he 
was  apprehended  and  carried  prisoner  to  Edinburgh,  en- 
tirely ruined  his  credit  and  respectability  in  that  part  of 
the  country  where  he  resides.  His  business,  too,  was  in- 
terrupted tor  several  days ;  and,  upon  the  whole,  he  sub- 
mits, that  he  makes  a  very  reasonable  claim  when  he  de- 
mands an  award  of  L.S()0  of  damages  against  the  de- 
fender. 

In  respect  mhereqff  S^c. 

J.  S.  MoRB. 


ANSWERS  for  Francis  Fraser. 

1.  The  defender  has  no  access  to  know  whether  the 
pursuer  paid  the  two  first  bills  referred  to  in  this  article  of 
the  condescendence.  The  third  bill  being  payable  eighteen 
montbM  after  26th  September  ltf07,  fell  due  on  29th 
March  1809f  and  was  protested  on  the  30th,  as  appears 
from  the  registeied  protest  produced  in  process  by  the  de- 
fender, alon^  with  the  bill  itself  'lit  pursuer  did  not 
offer  payment  till  1  Ith  April,  when  he  required  from  Mr 
Baillie  a  discharge  to  his  father  of  the  debt  due  to  the 
bank,  which  was  refused ;  and  in  consequence  of  its  bar* 
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ittg  been  so,  he  applied  to  the  defender  ta  obtam  that  dis- 
charge. The  del'ender,  with  strict  regard  to  the  interest 
of  his  employer,  not  onij  obtained  it,  but  took,  at  the 
same  time,  an  assignation  to  the  bank«>^»ond,  in  tavour  of 
the  pursuer,  that  he  might  rank  on  the  sequeiitrated  estate 
of  his  brother^  the  principal  debtor,  to  the  extent  of  the 
three  bills,  and  Mr  Buillie  paid  L.9,  l'2s.  4d.  of  ex- 
pcnces.  It  has  been  explanied  ni  the  counter  condescend* 
ence  for  the  defender,  that  the  consignation  of  the  L  <£0 
became  unnecetfsaryy  as  the  siispensioo  was  not  brought 
into  Court  by  the  charger,  and  that  sum  was  of  course 
placed  to  the  credit  of  the  pursuer,  ni  aecount  with  the 
defender. 

2.  In  the  second  article  of  the  condescendence,  equally 
as  in  the  first,  it  is  insinuated  most  improperly,  that  the 
refusal  of  Mr  Baillie  to  produce  a  discharge  of  the  bank 
debt  was  proper ;  and  that  the  defender  unnecessarily  oc« 
casioned  any  procedure  which  took  place.  It  has  beett 
said,  that  Mr  Baillie  was  induced,  by  the  circuni<ftance  of 
bis  being  on  the  eve  of  going  abroad, ''  to  yield  to  the  de* 
^'fender'i  demand ;''  and  it  is  added,  that  he  granted  to 
the  pursuer  an  assignment  to  the  debt,  and  to  the  dili- 
gence proceeding  on  it,  *^  accepting  from  the  defender 

L.  10,  7s.  8d.  iiT  full  of  the  L.  20  bill,  after  deducting 

the  expences  of  the  suspension." 

The  pursuer  has  all  along  endeavoured  to  confound 
two  things  distinct  in  themselves,  viz.  the  bank  debt  due  by 
his  father  and  Mr  Baillie,  as  cautioners  for  his  brother^ 
and  his  own  debt,  due  by  bill,  as  a  collateral  security  to  Mr 
Baillie  for  his  proportional  relief  from  the  father  of  the 
bank  debt.  The  defender  was  applied  to,  io  his  profes- 
sional capacity^  to  demand  from  Mr  Baillie  what  he  had 
promised  to  grant  to  the  pursuer's  father,  on  retiring  the 
bills  granted  by  the  pursuer,  and  which,  as  already  stated, 
he  ultimately  not  only  succeeded  in  obtaining,  but  he  also 
obtained  an  assignation  to  the  bank  debt  and  diligence  in 
the  pursuer's  favour,  that  he  might  rank  on  his  brother's 
estate  to  the  extent  of  the  three  bills,  and  at  same  time,  he 
obtained  possessioa  of  the  last  bill  and  diligence ;  all 
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which  the  defender  retained,  m  he  .wns  entitled  to  do,  as 
hw  own  evideuts,  until  reimbursed  of  his  advances ;  and 
whOy  as  stated  in  the  counter  coudesoendence,  would  also 
have  been  entitled  to  use  the  diligeuoe  issued  on  the  bill 
as  unextinguished,  in  order  to  enforce  repajmeot  of  the 
sum  so  advanced  by  him  to  Mr  Bailiie,  in  so  far  as  not 
extinguished  by  the  balance  due  to  the  pursuer,  then  in 
bis  hands. 

S  &  4.  The  defender  has  stated  in  the  counter  coode* 
sbendencey  that  be  did  not  employ,  or  give  instnictions  to 
Mr  Watson,  in  the  character  of  a  messenger  at  arms ; 
and  agreeably  to  the  statement  of  Mr  Watson,  the  accu- 
racy of  which  the  defender  has  no  reason  to  doubt,  and  to 
the  best  of  his,  the  defenders,  knowledge  and  belief,  Mr 
Watsbn  did  not  act  as  a  messenger,  nor  apprehend  the 
pursuer. 

On  looking  into  the  petition  and  complaint,  which  forms 
the  libel  in  this  action,  and  with  reference  to  which  the  at- 
legationA  in  the  condescendence  must  be  considered,  the 
statement  of  the  condescendence  will  be  found  to  differ 
from  it  materially.  In  the  petition,  the  pursner  ealireiy 
suppressed  any  mention  of  Mr  Watson  having  preaented 
to  him  the  account  of  business,  of  which  he  had  be^i  re- 
ipiested  to  obtain,  if  possible,  a  setdement,  whicb  forms  a 
prominent  statement  in  the  condescendence  ^  and  averred, 
fhat  it  ifi-as  from  the  defender  himself,  after  he,  the  por^ 
suer,  had  been  brought  to  Edinburgh,  that  he  first  learn* 
ed  that  the  alleged  diligence  was  used,  not  at  the  in* 
stance  of  Mr  BsilJie,  but  for  the  purpose  of  recovering  s 
balance  due  to  the  defender.  It  was  there  stated,  t^t, 
^^  on  the  morning  of  Tuesday,  he  was  carried  to  the  per- 
"  sonal  presence  of  Mr  Francis  Fraser,  and  was  not  a  lit- 
^'  tie  astonished  to  hear  from  Mr  Fraser  himself,  that  it 
"  was  he  who  had  employed  Mr  Watson  to  execute  the 
"  caption  in  Mr  Baillie's  name,  and  that  the  ebjeci  qfii 
*'  fsms  to  obtain  payment  of  a  balance  of  account,  said  to 
''  be  due  to  him,  Mr  Fraser." 

5.  Every  part  of  the  statement  embraced  under  this  ar- 
ticle of  the  condescendence,  the  defender  knows  and  be- 
lt 


AFfSMOtZ.  471 

lieven  to  be  groniidlcm  or  inaccitnite ;  and  on  eompanng 
the  greater  part  of  it  witb  the  statement  made  in  the  pe* 
tition  and  ceaaplainty  it  wilt  be  found  to  be  inconsistent 
with  it.  It  is  now  only  alleged,  that  the  pursuer  was  de- 
tained one  night  in  the  house  of  the  messenger^  und  that 
be  was  liberated  the  next  day,  on  giving  a  letter  to  the 
defender  personally,  stating  that  be  would  appear  on  a  fu* 
tore  day.  In  the  petition  and  complaint^  it  was  stated^ 
that  the  messenger  for  some  time  pretended  that  be  had 
no  discretionary  powers,  and  ultimately  -*  saidi  that  ib 
**  would  accept  of  a  letter  of  presentation  for  the  peti* 
''  tioner^s  appearing  on  the  next  day,  Friday  the  tttb.  Tbe 
''  petitioner  accordingly  granted  this  letter;  and,  agreeable 
"  thereto,  he  not  only  waited  till  the  Stfa,  but  on  that  day, 
"  he  actually  preHnied  him$dft  that  Mr  Fraser,  if  be  was 
**  disposed  to  do  it,  might  again  enforce  the  caption  (* 
and  it  was  further  averred,  that  he  was  permitted  **  to  re- 
'^  turn  home,  after  having  been  detained,  and  for  tbe  most 
''  part  in  legal  custody,,^  the  ipaee  offikur  daj/%J^ 

Tbe  statement  in  the  condescendence  is  thus  wholly 
different  from  that  given  in  tbe  petition  and  complaint^ 
under  which  it  is  ofiered.  The  real  state  of  the  fact  has 
been  jiiiven  in  the  counter  condescendeujce. 

6.  The  defender,  of  course,  denies  that  he  is  liable  in 
damages,  or  ihat  damages  to  any  extent  were  sustained 
through  him,  or  in  consequeiuse  of  orders  given  by  him. 
The  pursuer  was,  aud  i»  at  this  moment,  justly  indebted 
to  him  in  tbe  sum  of  L.  19,  8s,  Id.,  being  the  bidance  of 
account  produced,  with  interest* 

In  respect  'oJtereqf^  Ac* 

William  Boswell. 


CONDESCENDENCE  for  Francis  Frasxb* 

The  petitioner  having,  by  alterations  irregularly  made 
on  the  record  copies  of  the  condescendence  and  answers 
ut  in  by  him,  varied  still  &rther  the  statements  original- 
ly made  by  him,  and  introduced  new  n^ttter,  tending  Co 
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create  an  appearance  of  iDtricacy  in  the  present  caae ; 
the  respondent  considers  it  proper  to  submit  the  facts  on 
which  it  musk' be  decided,  in  connection^  and  more  fuUj» 
in  the  form  of  an  amended  condescendenee,  to  avoid  the 
confusion. which  might  occor,  were  he  to  meet  the  new 
statements  of  the  pursuery  by  altering  or  adding  to  the 
condescendence  and  answers  on  his  part,  already  in  pro- 


1.  In  1801,  John  Manuel,  the  brother  of  the  pursuer, 
entered  into  business  as  a  spirit-dealer  in  Edinburgh, 
and  obtained  a  cash  credit,  to  the  extent  of  L.  250,  with 
the  house  of  Sir  William  Forbes,  James  Hunter,  and 
Company,  his  cautioners  being  Mr  Bailite  of  Falahill, 
and  James  Manuel  senior,  his  father.  He  became  bank- 
rupt in  1805,  at  which  time  a  balance  of  L.  262,  15s.  4d. 
wasrdue  on  this  cash  credit ;  for  one^half  of  which,  being 
h.  131,  7ff.-  5d.  with  interest  from  Slst  January  1805, 
Jbmes  Manuel  senior  was  liable.  Besides  this  obliga- 
tion to  Sir  William  Forbes  and  Company,  James  Ma- 
nfuel  senior  was  cautioner  for  his  son  John,  in  a  credit 
with  John  Dunlop,  spirit-merchant,  to  a  considerable 
amount.  And  on  the  bankruptcy  of  bis  son,  he  con- 
veyed, by  a  private  transaction,  his  whole  property  to 
the  pursuer,  James  Manuel  junior ^  the  complainer,  ano- 
ther of  bis  sons,  and  became  a  pauper  in  his' house. 

Mr  Baillfe,  the  joint  cautioner  to  Sir  William  Forbes 
and  Company,  in  place  of  receiving  from  James  Manud 
senior  bills  for  one  half  of  the  balance  due  on  the  cash 
credit  with  that  house,  as  averred  in  the  petition  and* 
complaint,  amounting,  With  interest,  to  above  L.  150, 
(Sept.  25,  ISC'/,)  agreed  to  receive  from  the  petitioner, 
James  Manuel  junior,  the  sum  of  L.  70  in  three  bills  ; 
thcfirst-for  L..25,  at  six  months  date;  the  second  for 
L.  25,  at  twelve  j  and  the  third  for  L.  20,  payable  eigh- 
tcft^n  months  after  date ;  and  he  obliged  himself,  on  these 
ViUs  being  retired,  to  grant  to  James  Manuel  senior  » 
regular  discharge  of  bis .  proportion  of  the  cautionaiy 
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On  retiriiig  the  third  flnd  last  of  the^  bills,  the  com- 
jdainer  required  Mr  Baillie  to  grant  the  stipulated  dis- 
charge s  and  this  having  been  refused,  he  applicxi  to  the 
defender,  Mr  Fraser,  and,  attended  by  him -as  a  notary 
public,  (April  11,  1809,)  tendered  under  protest,  to  the 
agent  of  Mr  Baillie,  the  contents  of  the  bill,  requiring 
a  discharge  of  the  debt  dne  to  the  banki  agreeably  to 
the  previous  obligation,  and  protested  for  damages,  &c« 
if  the  requisition  was  not  complied  with. 

2.  Notwithstandhiff  this  procedure  Mr  Baillie,  (April 
82,  1809,)  through  Mr  William  Jamieson,  writer  to  the 
signet,  his  agent,  raised  letters  of  homing  on  the  bill, 
and  gave  charges  for  payment  of  it  to  James  Manuel 
senior  and  James  Manuel  junior.  I'he  latter  waited  on 
the  defender  with  the  respective  charges,  and  instructed 
him  to  ofier  a  bill  of  suspension.  As  the  parties  could 
not  find  caution,  the  bill  of  suspension  prayed  for  **  sua- 
*'  pension  in  the  premises,  upon  consignation  of  the 
«  suroa  charged  for,  to  remain  in  mambus  curia^  until 
f  ( the  charger  shall  implement  his  part  of  the  aforesaid 
^  contract."  The  sum  of  L.SO  was  put  into  the  bands 
of  the  respondent,  to  enable  him  to  make  the  consigna- 
tion ;  but  this  was  rendered  unnecessary  by  an  interlo- 
cutor pronounced  by  Lord  Balmuto ;  who,  on  advising 
the  bill,  (June  8,  1809,)  with  answers,  replies,  and  pro- 
ductions, refused  the  bill,  but  sbted  execution  **  until  the 
"  charger  bhall  grant  to  the  suspender,  James  Manuel 
'^  senior,  a  valid  discharge  of  the  obligation  he  was  under, 
*<  as  a  co^autioner  with  the  charger,  for  the  cash-a6- 
*<  count  granted  by  Sir  William  Forbes  and  Company 
'<  to  his  son  John  Manuel/' . 

In  the  face  of  this  siiit,  Mr  Baillie  (Dec.  21,  1S09) 
raised  letters  of  caption  against  both  father  and  son, 
which  made  it  necessary  for  them  to  offer  a  second  bill 
of  suspension,  which  also  prayed  **  for  suspension  u))on 
*<  consignation."  This  bill  was  appointed  to  be  answer- 
ed (Dec.  22,  1809)  and  execution  sistcd,  and  the  sistin« 
timated  to  the  agent  for  Mr  Baillie ;  but  no  further  pro* 
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cedore  took  placet  Mr  BaiDie  baring  pat  the  basiness 
into  the  bands  of  a  different  agent,  bj  tbe  advice  of 
wbom  he  granted,  (May  88,  181},)  as  a  matter  of 
coarse^  tbe  discharge  in  favoar  of  James  Manuel  senior, 
and,  at  tbe  same  time,  executed  an  assignation  of  tbe 
bond  on  which  the  cash  credit  proceeded,  in  favour  of  tbe 
petitioner,  James  Manuel  junior,  to  the  extent  of  L«70, 
that  he  might  claim  for  relief  against  the  estate  of  John 
Manuel  his  brother. 

S.  During  the  proceedings  which  have  been  mention- 
ed, the  defender  was  employed  by  the  petitioner  to  sus- 
pend a  separate  charge  of  horning,  which  had  been  given 
to  his  father,  at  the  instance  of  John  Dunlop,  to  whom 
it  has  been  stated,  that  his  father  had  become  cautioner 
in  a  credit  given  to  his  son  John  Manuel.  In  security 
of  the  advances  made  on  that  credit,  the  father  bad  goo« 
veyed  to  Uuniop  a  house  and  garden  at  PortobeHoy 
which  he  had  sold,  but  without  accounting  for  the  pro- 
ceeds, he  gave  a  charge  (August  10, 1810;  for  L.22S,a8 
an  allied  balance  due  to  him.  A  bill  of  suspension 
was  sisted,  (Sept  29,  18(0,)  but  refused,  on  tbe  ground 
that  caution  had  not  been  found.  A  second  billt  olfer* 
ed  without  caution,  (Oct.  10,  l^lOi)  was  refused  on  that 
ground.  But  a  third  bill,  presented  on  juratory  caution, 
was  passed,  and  the  letters  expede  $  James  Manuel  senior 
having  previously  deponed,  that  ke  possessed  no  property 
^except  the  chtkes  which  he  then  wore  ^  and  tbe  charge 
was  abandoned. 

4.  In  these  proceedings,  the  pursuer,  James  Manuel 
junior,  was  the  sole  employer  of  the  defender,  who  had  na 
correspondence  with  the  father,  and  never  saw  him,  ex- 
cept on  the  occasion  of  his  apfiearing  to  make  oath.  To 
James  Manuel  junior  the  defender  rendered  a  state  of  his 
account,  embracing  both  transactions,  on  11th  Novem<* 
ber  1809,  and  again  on  22d  December  thereafter.  The 
pursuer,  when  urged  for  payments  referred  to  the  L.20 
put  into  the  hands  of  the  defender,  and  whidi  it  had  not 
been  necessary  to  consign  ;  and  the  defender,  accoivt- 


iiigly^  brouflht  that  wm  to  die  credit  of  the  accomit.  A 
doplicaie  eiihe  acoount  wae  tranhnitted  to  the  poraaer 
of  this  date^  (April  11,  1811,)  by  which,  after  giving 
the  credit  for  that  suni,  a  bahuKe  •f  L  J»,  48.  Sd.  re- 
mained due  to  the  defender;  and,  with  reference  to 
that  balance,  the  pursuer,  at  an  after  period,  all^j^ 
that  he  had  transmitted  the  sum  of  L.5  by  the  hands  of 
his  brother,  being  the  same  sum  which  ht  more  latekr, 
and  equaUy  contrary  to  the  fact,  represented  as  ^  paid 
*'  by  his  fftther^  as  per  receipt,  to  him." 

On  18th  June  1811,  after  the  discharge  had  been 
granted  by  Mr  Baillie,  a  fourth  and  final  account  was 
rendered  to  the  pursuer,  by  whom  it  has  been  produced 
in  process  i  in  which,  after  adding  to  the  balance  of  the 
account  as  rendered  on  1 1th  April  preceding,  the  ex* 
pence  of  the  discharge  and  assignment,  and  the  sum  of 
L«10,  7s.  8d.  paid  by  the  defender  to  Mr  Baillie,  in  full 
of  the  bill  for  Lb  20,  (the  difference  betwixt  that  sum 
and  the  amount  of  the  billt  with  interest,  having  been 
allowed  by  Mr  Baillie  aa  the  expences  occasioned  by 
the  procedure  which  had  been  adopted  on  his  part,) 
the  sum  due  to  the  respondent  amounted  to  L.19,  8s.  Id. 

And  it  may  be  proper,  in  point  of  connection,  to 
state,  that  the  defender  having  more  lately,  and  in 
autumn  1816,  raised  an  action  before  this  Court,  for 
payment  of  the  balance  of  that  account,  the  pursuer 
required  that  it  should  be  taxed  by  the  auditor  of  Court ; 
who  fixed  the  sum  due  at  L.  20,  7s.  8d.  including  cor- 
respondence, which  has  since  been  paid,  with  L.9,  lOs. 
8d.  of  expences,  thus  placing  the  justice  of  it  beyond . 
question. 

5.  In  the  course  of  autumn  1811,  the  defender  men- 
tioned the  existence  of  diis  account  to  Mr  Archibald 
Watson,  whose  wife  conducts  a  tambouring  business  in 
Edinburgh,  and  who,  on  that  account,  had  frequent  oe* 
casion  to  traTcl  betwixt  Glasgow  and  Edinburgh  ;  and 
requested  that  he  would,  on  the  first  occasion  when  he 
went  to  Glasgow,  or  had  occasion  to  be  in  the  neigh* 
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bourbood  of  the  pursuer's  residence,  call  upon  him  and 
endeavour  to  obtain  payment,  or  a  bill  for  the  amount. 
With  this  view,  be  put  into  his  hands  the  discharge  to 
James  Manuel  senior^  the  assignation  of  the  bond  in  fa- 
vour of  the  pursuer,  the  bill,  and  diligence  which  had  been 
raised  on  it  by  Mr  Batllie,  and  the  other  vouchers  of 
the  account,  to  be  delivered  up  on  receiving  payment, 
or  a  bill  as  proposed.  These  instructions  were  given 
in  presence  of  one  of  the  defender's  clerks.  The  defen- 
der gave  no  instructions  whatever  to  apprehend  the 
pursuer,  or  in  any  other  manner  to  concuss  payment 

6.  Mr  Watson  had  no  opportunity,  for  sometime  after^* 
of  calling  on  the  petitioner ;  but  on  5th  November  181 1^ 
being  accidentally  in  the  neighbourhood  of  the  pur- 
suer's residence,  in  company  with  an  acquaintance,  he 
called  upon  him,  and  presented  the  account.  The 
pursuer  affected  to  state  objections  to  various  parts  of  it; 
but  concluded  by  saying,  that  it  was  necessary  for  him 
to  go  to  Eklinburgb  on  separate  business,  and  that  if 
Mr  Watson  would  wait  for  a  short  time,  he  would  ac- 
company him.     This  Mr  Watson  did. 

7.  When  the  pursuer  and  Mr  Watson  reached  Edin- 
burgh, in  the  evening  of  the  same  day,  they  endeavour- 
ed to  find  out.tlie  house  of  a  friend  of  the  pursuer,  who- 
he  stated  lived  in  one  of  the  new  streets  on  the  south 
side  of  the  town,  and  where  he  meant  to  pass  the  night, 
Vut  they  were  unsuccessful  in  iheir  inquiries.  They 
then  endeavoured  to  get  lodgings  for  him  in  the  Lawn- 
market,  but  were  equally  unsuccest-fut;  and  Mr  Watscm- 
latterly  offered  the  pursuer  a  bed  in  his  own  house> 
which  he  readily  accepted. 

On  the  following  iDorning,  the  pursuer  called  on  the 
defender,  notas  a  prisoner,  but  alone,  and  in  all  respectsr 
as  a  person  at  large ;  nor  did  he  then  insinuate  that  he 
either  had  been  apprehended,  or  tliat  he  considered  him« 
self  to  have  been  so.  Mr  Watson  had  previously  left 
the  grounds  of  debt  with  the  defender.  The  pursues 
stated  two  objections  to  the  account.  He  alleged  that 
he  had  not  been  credited  with  a  sum  of  L.  5,  which  he 
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Stated  that  he  had  sent  by  his  brother  John  Manuel  but 
which  had  not  been  delivered  to  the  defender ;  and  he 
affected  not  to  understand  in  what  manner  he  could  be 
debited  whh  the  expence  of  the  two  bills  of  suspension 
which  had  been  paid  by  Mr  BaiUie.  All  this  having 
been  explained  to  bini»  be  at  length  stated,  that  if  his 
brother,  John  Manuel,  should  say  that  the  account  was 
correct,  he  would  pay  it.  On  this  understanding  he  left 
the  house  of  the  defender,  to  whom  he  sent  in  the  after- 
noon an  open  note,  saying  that  he  had  not  found  his 
brother  at  home,  but  would  be  in  town  on  the  Friday 
following  and  settle  the  business.  He  disregarded  that 
promise,  and  did  not  again  call ;  and  it  was  only  when 
threatened  with  the  action  for  payment,  which  it  was 
afterwards  necessary  to  bring,  that  he  applied  to  the  same 
William  Jamieson,  writer  to  the  signet,  who  had  acted 
as  agent  for  Mr  Baillie  in  the  proceedings  against  him, 
which  had  given  rise  to  the  expences  in  dispute,  who 
trumped  up  the  petition  and  complaint  now  under  dis- 
cussion. 

8.  The  facts  above  stated  the  defender  is  prepared  to 
support  by  evidence,  and  they  are  already  in  great  part 
supported  by  the  evidence  in  process,  and  the  varied 
and  inconsistent  statements  made  by  the  pursuer.  Thus 
the  new  statement,  that  he  resided  in  the  house  of  his 
father,  and  not  in  his  own,  is  at  variance  with  the  judi- 
cial statements  made  by  him  in  every  stage  of  the  pro- 
cedure. The  allegation,  that  he  was  detained  a  prisoner 
in  Edinburgh  for  four  days,  and  the  separate  allegation, 
that  he  was  liberated  on  grantinff  a  letter  of  presentar 
tion,  made  by  him  judicially  and  so  strongly,  are  ad- 
mitted to  be  incorrect  and  groundless ;  and  the  latter  is 
further  proved  by  the  depositions  in  process  to  have 
been  so.  The  averment  made  in  the  petition  and  com- 
plaint, and  in  the  subsequent  pleading^!  that  the  pursuer 
was  creditor,  and  not  debtor  to  the  defender,  is  refuted 
by  the  debt  having  been  since  paid  with  expences,  under 
an  action  broi^ht  to  recover  payment  The  assertion, 
that  he  was  first  informed  by  the  defender,  when  in 


478  AVPBMsmu 

Edinbargb,  that  be  had  been  appfehended  Sat  Ae 
amount  of  his  aocomiC^  ha»  been  diapffored  bj  his  mace 
recent  admissioii»  that  Mr  Watson,  when  he  lulled  opon 
fain  in  the  country,  laid  the  aecoont  before  faioL 

On  the  whole,  it  is  subniitted,  that  the  pursoei's  own 
statements,  and  the  general  aspect  of  the  present  case, 
affi>rds  a  sufficient  groand  for  dismissing  the  complaint, 
and  subfeotine  hiro  in  fuU  expences ;  but  if  the  asier- 
ments  of  parties  shaU  go  to  proof,  the  defender  can  ca* 
tertaitt  no  doi}b(  of  tbe  issue,  and  has  onljr  to  rcjgret  the 
little  prospect  which  he  can  entertain  of  ultimate  indem* 
nification  from  tbe  opponent  by  whom  be  has  been  so 
impropedy  *Bd  calomnioosly  brought  ii|to  the  field. 

/a  reaped  mkertof,  ^c» 

WiiUAM  Boawsix. 

ANSWERS  lor  Jambs  Masubx.  Junior. 

Art*  1» — Ir  is  totally  denied  that  the  pursuer  was  in 
debted  to  the  defender  in  the  sum  ofL*  19,  Os.  Id.  men- 
tidied  in  this  article  of  the  condescendeBce.  Tbe  pur- 
suer bad  no  concern  with  the  business  wainst  Dunlof]^ 
inentioncd  in  this  account  This  was,  as  ine  understand 
business  done  for  bis  father,  James  Manuel  senior,  and 
for  bis  brother,  John  Manuel,  merchant  in  Eldinburgh. 
The  pursuer  never  employed  tlie  deGmder  till  the  1st 
May  1S09,  when  he  paid  him  16s.  for  his  trouble,  and 
lodged  in  his  bands  L.  20,  to  pa^  Bailli^s  bill.  The 
defender  recovered  all  the  expences  incurred  in  the  sus- 
pension agtfiost  Baillie.  It  wa$  not  till  some  time  after- 
wards that  tbe  defender  rendered  an  account  anent  that 
business  .  and  whei  be  did  render  k,  it  appeared  that  all 
the  expences  incurred  ia  the  suspension  had  been  paid  by 
Baillie  \  and  credit  is  accordingly  given  for  them.  But 
there  waK  also  the  esfdence  of  a  diucharj^  a&d  assigua- 
tion  of  the  debt,  hf  Baillie,  in  fiivpur  of  the  pursuer^  for 
wbkh  tbe  defender  charged  in  hisaccouut  L*  S,  ids.  7d. 
and  part  of  which  Baillie  had  al*»o  paid*  There  i^eoiain* 
ed  only  L.  3*  5s.  Sd*  of  that  ^vpence  due  to  th^  defen* 
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der,  which  the  punuer  pms  M  aloag  villing  to  {>ajrt 
upon  a  sepaiiate  account  thereof  being  rendered  to  himt 
and  which  he  has  accordingly  Bioce  paid,  and  produced 
the  defender's  receipt  therefor.  The  pursuer  never  bad 
any  other  business  with  the  defender. 

Art.  8.— 'The  whole  of  this  article  is  denied.  On  the 
Ist  of  May  1809,  when  the  pursuer,  /or  the  first  timtf 
employed  the  defender,  lie  put  the  L.  20  already  men* 
tioned  into  his  bands.  The  defender  could  not  legally 
impute  that  money  to  any  account  due  to  him  by  the 
pursuer's  &ther  or  brother.  It  was  given  to  him  for  the 
express  purpose  of  pa^ug  tie  pursuer^s  bill  to  Baiilie^ 
and  at  this  time  no  ei^pences  had  been,  or  indeed  could 
have  been,  incurred  on  the  pumier^s  account 

Art  3.-<^This  artideof  the  defender's  condescendence 
consists  of  an  absurd  and  laboured  argument  to  justiiy 
conduct  which  truly  admits  of  no  excuse.  The  defen- 
der has  admitted,  and  cannot  deny,  that  BaiUiepaid  the 
expences  incurred  by  the  pursuer  in  the  suspension ;  and, 
consequently,  thiseocpence  could  not  be  charged  against 
the  pursuer.  The  defender  does  not  deny  that  he  got 
the  money  from  the  pursuer,  for  the  purpose  abow^ 
mentioned^  and  he  was  dearly  bound  to  have  applied 
it  to  this  purpose  \  and  if  any  expence  had  been  incurred 
which  was  not  recovered  from  Baillie,  it  was  time 
enough  to  have  demuided  payment  of  this  from  tbe  pur- 
suer, after  Baillie  had  refusea  to  pay  k.  But  no  such 
expence  was  incurred,  the  whde  of  the  defender's  ac- 
counts having  been  confessedly  paid  by  Baillie,  wkh  the 
exception  of  a  part  of  the  expence  of  the  discharge  and 
assignatjon,  to  the  amount  of  L.  2, 6s.  3d.,  as  before- 
mentioned,  which  tbe  pursuer  has  since  paid. 

Art.  4*— The  whole  of  this  article  is  a  gross  misre- 
presentation of  the  fact  The  defender,  it  will  be  obserr. 
ed,  does  jiot  deny  thai  he  gave  iheeaptionto  IVataon^  the 
nesaet^er ;  and  it  is  impossible  that  Watson  could  have 

St  this  dOiflenee,  except  for  some  improper  purpose. 
e  was  both  esi^loyied  and  acted  as  a  messenger,  in  the 
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Strictest  sense  of  the  word ;  for  he  apprehended  tlie  pur- 
suer, and  brought  him  in  custody  to  Edinburgh. 

Art.  5. — The  statement  given  in  this  article  is  both 
felse  and  incredible.  Watson,  the  messenger,  came  to 
Westcraigs  inn  on  the  forenoon  of  the  day  on  which  the 
pursuer  was  apprehended.  He  did  not  appear  to  have 
any  other  business  in  that  quarter,  except  to  apprehend 
the  pursuer;  and  none  odier  has  yet  been  specified. 
Watson  was  very  overbearing,  and  said  his  orders  were 
so  peremptory,  that  if  he  did  not  bring  the  pursuer  to 
[Edinburgh  as  a  prisoner,  he  must  bring  payment  of  the 
debt,  or  be  himself  answerable  for  it.  The  pursuer  is  in 
the  practice  of  carrying  goods  from  the  Shotts  Iron* 
works  to  Edinburgh.  His  two  carts  were  then  standing 
ojn  the  road,  loaded  with  goods  for  Edinburgh ;  and  he 
insisted  very  much  with  Mr  Watssn  for  the  indulgence 
of  being  allowed  to  go  with  these  carts  to  Edinburgh. 
This,  however,  was  refused,  and  the  pursuer  was  obliged 
to  go  with  Watson  as  a  prisoner.  The  carts  had,  of 
course,  to  be  unloaded,  to  the  great  loss  and  disappoint- 
ment of  the  pursuer  and  his  employers.  When  the 
pursuer  came  to  Edinburgh,  had  he  not  been  under  re* 
straint,  and  in  fact  detained  as  a  prisoner  by  Watson,  he 
could  have  gone  either  to  the  house  in  which  he  usually 
lodged,  or  to  an  uncle's  house,  who  resided  then  in 
the  neighbourhood  of  Edinburgh.  But  this  was  not 
permitted  to  him  $  he  was  kept  a  prisoner  in  Watson's 
house ;  and  even  though  Watson  had  found  lodgiogs 
for  him  in  the  Lfawnmarket,  which  he  made  an  uhsuc* 
cessful  attempt  to  do,  still  the  pursuer  was  to  have  been 
kept  there  as  a  prisoner.  On  any  other  supposition 
there  could  have  been  no  reason  for  Watson  atten)pting 
to  find  lodgings  for  the  pursuer,  as  he  could  have  found 
them  tor  himself. 

When  Watson,  on  the  morning  of  the  following  day^ 
carried  the  pursuer  to  the  defender's  house,  he  did  not 
leave  him  there ;  for  the  de^^ender  sent  both  the  pursuer 
and  Watson  to  find  John  Manuel,  the  porsuei^t  brotheP| 
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in  order  to  bring  him  to  the  defender's  house,  and  to  f^et 
his,  John  Manuel's  accounts  settled.  But  he^  John 
Manuel,  could  not  be  found.  The  pursuer  was  then 
brought  back  bv  Watson  to  the  defenaer^s  house,  w^en 
the  defender  told  Watson  to  take  a  letter  from  the  pur- 
suer, obliging  himself  to  appear  in  Edinburgh  against  a 
certain  day.  Watson,  after  taking  a  line  from  the  pur- 
suer to  this  effect,  set  him  at  liberty. — The  story  about 
the  L.  5  is  this.  The  pursuer  told  the  defender  that  his 
iather  had  sent  L.  5  to  John  Manuel,  to  assist  in  paying 
the  account  due  hy  them^  that  is,  by  John  Manuel  and 
his  father,  to  the  defender,  which  sum,  it  would  appear, 
had  been  kept  up  by  John  Manuel ;  but  the  pursuer 
told  the  defender  he  had  nothing  to  do  either  with  that 
account  or  with  the  payment 

Art.  6.— The  pursuer  certainly  granted  the  letter  be- 
fore-mentioned on  the  day  after  he  was  brought  to 
£dinbuif:h,  which  he  thinks  was  a  Wednesday.  The 
letter  stated,  that  he  was  to  appear  in  the  defender's 
oflSce  again,  in  two  days  after,  at  a  certain  hour  $  at 
least  this  is  the  pursuer's  impression  as  to  the  terms  of 
the  letter.  The  pursuer  waited  in  Edinburgh  for  two 
days,  and  went  to  the  defender's  office  at  the  appointed 
hour,  taking  his  brother,  John  Manuel,  with  him ;  but 
neither  the  defender  himself  nor  Mr  Watson  were  therey 
and  the  pursuer  therefore  came  off  and  went  home. 

Art.  7. — The  practice  here  mentioned  is  not  onlv 
quite  unknown,  biit  it  is  absolutely  ridiculous.  Was  it 
indeed  ever  heard  of,  that  when  an  agent  pays  a  debt 
for  his  client,  with  money  put  into  his  hands  by  the 
client  for  that  very  purpose,  that  he  should  be  entitled  to 
use  the  retired  diligence  against  his  own  client,  in.  the 
name  of  the  original  creditor,  for  the  purpose  of  recover- 
ing payment  of  some  othar  alleged  claim  h  The  defender 
made  no  advances  in  the  suspension  for  the  pursuer,  as 
he  recovered  his  expences  from  Baillie,  as  before  stated  t 
but  though  he  had  made  advances  for  him,  he  was  npt 
entitled  to  take  so  illegal  a  method  of  compelling  pay- 
ment. 

H  h 
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Art.  S.^-The  defender  can  state  no  defence  in  law, 
nor  any  objection  to  the  relevancy  of  the  contplaint  In- 
deed, the  remit  to  the  Lord  Ordinary,  by  the  Courtt  is 
a  virtual  finding  that  the  complaint  is  competent^  as  to 
which,  indeed,  there  can  be  no  room  for  doubt. 

The  pursuer  cannot  help  observing,  that  as  the  defen- 
der does  not  deny  that  he  got  the  L.  20  for  the  purpose 
already  mentioned,  and  further,  as  be  does  not  deny  tkat 
fie  put  the  caption  into  the  hands  of  Watson^  but,  on  the 
contrary,  admits  both  these  fisicts,  enough  is  admitted  to 
authorize  your  Lordships,  without  any  further  prooe- 
dure,  to  find  damages  due ;  and  he  humbly  trusts  your 
Lordships  will  pronounce  an  interlocutor  to  this  effect. 
In  truth,  the  pursuer  has  been  so  much  injured  in  bis 
credit  and  circumstances  by  the  oppressive  nature  of  the 
defender's  proceedings,  that  he  is  unable  to  bear  the  ex- 
pence  of  a  protracted  litigation.  And  he  is  not  without 
hope  that  the  UHitual  condescendences  have  been  order- 
ed to  be  answered,  with  the  view  of  enabling  your  Lord- 
ships at  once  to  decide  the  cause,  and  to  award  such 
sum,  in  name  of  damagesy  as  shall  seem  to  1^  adequate 
to  the  injury  sustained.  At  all  events,  it  is  beeped,  that 
an  interlocutor  finding  damages  due  will  be  pronounced, 
so  that  any  future  investigation  may  be  limited  merely 
to  the  quantum  of  damages,  without  obliging  the  parties 
again  to  travel  over  the  same  ground  they  have  already 
gone. 

Jtt  respect  whereof ,  Sfc, 

J.  S.  More* 

ISSUES. 

In  obedience  to  a  remit  from  Lord  Reston,  Ordi- 
nary, dated  2Sd  May  1817,  I  report  that  the  following 
Issues  are  calculated  to  try  the  question  between  the  par- 
ties: 

Whether,  on  or  about  the  5th  day  of  November  181 1, 

the  pursuer  was  apprehended,  taken  into  custody,  and 

II 
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carried  as  a  prisoner  to  Edinburgh,  to  the  injury  and 
damage  of  tne  said  pursuer,  by  Archibald  Watson, 
a  messenger,  by  directions  from  the  defender,  and  in 
virtue  of  the  caption  produced  in  process,  raised  at 
the  instance  of  James  oaillie  of  Falahill,  against  the 
pursuer? 

Whether  the  pursuer  was  detained  in  custody  of  said 
messenger,  acting  under  the  authority  aforesaid,  for 
some  time  after  he  was  brought  to  Edinburgh,  and  un- 
til the  pursuer  granted  a  letter,  promising  or  binding 
himseli  to  appear  before  the  said  defender,  upon  the. 
&th  of  November  1811,  or  about  that  time»  to  the  in- 
jury and  damage  of  said  pursuer  ? 

(Signed)     William  Clerk, 

First  Clerk  of  the  Jury  Court. 
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I  That  it  Js  incompetent  to  read  the 
deposition  of  a  witness  who  had  gone 
to  America^  -         -         1 8 1 

k  Admitting  proof  of  what  was  alleged 
not  to  be  contained  in  the  sum- 
mons, -  •  183 

/  Rejecting  evidence  of  what  is  meant 
by  a  ferry  boat  plying  **  regular- 
ly," -  -  20« 

m  Kejecting  a  certificate  as  it  had  not 
been  produced  before  the  trial,  ?09 

n  That  a  party  is  not  bound  to  read 
proof  taken  by  him  on  commission, 

213 

0  That  the  clerk  of  a  Court  reading 
from  the  record  was  sufficient  evi- 
dence of  judgment  pronounced,  3V6 

BLINDNESS, 
Special  findings  as  to  the  degree  of,  88 

BOND  OF  CAUTION, 
See  Caution, 

BOOKS  OF  A  PRIVATE  SO- 
CIETY, 

See  Evidence^  fViitten,e, 

c. 

CAUTION, 

*  Conditions  of  bond  of,  how  proved,  1 63 
See  Evidence^  fTiitten,  a. — Parol,  i, 

CHARACTER,  PROOF  OF, 

See  Evsdfttcff  Parok  «>  *.  r,  </,— 
Practice,  U  w,  ^c. 
Witness^  i.  k. 

COMMISSION. 

t^  A  party  is  entitled  to  a  commission  to 
examine  witnesses  beyond  the  juris- 
diction of  the  Court,  but,  if  the  proof 
is  irrelevant,  it  will  not  be  read,  and 
he  must  pay  the  ezpence  of  it,   S21 


k  After  the  case  is  called  on  for  trial, 
can  only  be  granted  of  consent^  834 
See  Practice^  eCf  &c. 

COMPARATIO  LITER  A  RUM, 

The  Jury  may  compare  a  disputed 
writitfg  with  admitted  writings  by 
the  party,         -  -  «S4 

COM  PENS  A  TION. 

Defamatory  expressions  b^  a  pursoer 
held  a  complete  set-oCT  in  an  action 
of  damages  for  defitmation,        1 56 

COMPROMISE. 

Competent  to  prove  an  ofier  of,  made 
in  the  course  of  litigation,     -     963 

Offer  of,  canpot  regulate  the  J\uj  ia  fix- 
ing the  amount  of  damages.  87,  S4d 

CONTRACT,  BREACH  OF, 

a  Damages  for  conceafing  that  a  vessel 
was  under  detention  at  the  time 
goods  were  pat  on  board,  64 

b  —  For  not  shipping  herrings  acconl- 
ing  to  contract,      -  -  «19 

c  —  For  not  delivering  cattle,         ^s 

4  .^  For  not  delivering  wine,        349 

COPY 

Of  a  bond  of  caution,  though  sworn  to 
be  correct,  is  not  therefore  evidence 
of  the  terms  of  the  bond,     -      163 

COSTS, 

a  Follow  the  verdict^     S4A,  ^sS^  S60 

k  The  Jury  cannot  find  them  doe,  59 

t  Giving  them  is  matter  of  discretion, 

and  a  party  may  therefore  show  cause 

why  they  ought  not  to  be  given,  265 

d  The  report  of  the  clerk  on  tne  account 

of  expences  will  be  confirmed  bv  the 

Court,  unless  cause  is  shown  why  it 

should  be  altered,  -  ^69 

e  A  defender  who  had  cited  a  uusiber 

of  witnesses,  but  called  none,  found 
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entitled  to  the  expence  of  two  of 
them  only,  •  -  268 

/A  party  succeeding  on  the  principal 
issue  entitled  to  costs,  but  subject  to 
modfficationy  if  he  fails  on  other 
issues,         -  -         -         280 

CRIMES, 

Parol  proof  of,  in  the  view  of  disquali" 
fying  or  discrediting  a  witness,  not 
admitted,         -  181,3199  828 

cross-examination, 

m  Must  be  confined  to  the  subject  of  the 
ezamination-in-chief ,       l  s,  5  s,  4 1 2 

k  A  witness  producing  letters  on  his  exa* 
mination>iiM:kief,  cannot,  on  crost- 
examination,  be  called  on  to  pro> 
duce  other  letters,  but  may  be  exa- 
mined as  to  the  business  proved  in 
chief,  .  loo 

#  A  witness  beine  asked,  on  his  exami* 
nation-in-chlef^  if  he  had  heard  a 
person  acknowledge  his  subscription, 
may,  on  his  cross-examination,  be 
called  on  to  state  the  circumstances 
in  which  the  subscription  was 
made,  -  -  lOl 

d  Whether  a  party  who  puts  cross  in- 
terrogati«n8  to  a  wimess  is  entitled 
to  read  a  deposition,  -         lOt 

COUNSEL, 

The  same  ought  to  continue  the  cxju 

mination    of    a    witness    through* 

out,  "  -  108 

For  two  defenders     See  Practice^  o,  f» 

Opening,    ^tit  Practice^  f^g^tiQ* 

CUSTOM, 

Local,  proof  of  allowed,  -        59 

D. 

DAMAGES 

m  Assessed  for  arrestment  of  a  vessel, 
and  detention  of  the  roaster,  during 
an  ill-founded  action,        -         16 1 


h  Assessed  for  breach  of  contract,  64, 

219,  285,  342 

c  —  For  loss  of  an  office,  and  for  de- 
famation, -  .  350 

</  «*-  At  second  trial  same  sum  assessed 
as  at  the  former  trial,        .         576 

e  —  For  an  illegal  execution  of  a  cap* 
tion,  -  -  886 

/ —  Against  the  seller  of  land,  for 
neglecting  to  intimate  to  the  pur- 
chaser the  length  of  time  allowed  to 
cut  and  carry  olF  the  wood  sold  to 
another  party,  -  J97 

g  —  For  breach  of  promise  of  mar- 
riage, -  -  82 

h  Found  for  retaining  a  collier  known 
to  be  under  engagement  at  another 
coalpit,  -  -  141 

i  Against  one  company  of  merchants 
for  executing  an  order  intended  for 
another,  '  ^  sB 

k  For  concealing  that  a  vessel  was 
under  detention  at  the  time  goods 
were  taken  on  board,  64 

/Amount  of  cannot  be  regulated  by 
a  previous  offer  of  a  comproi^ 
mise,  -  87 

m  Not  allowed  to  be  proved  beyond 
the  sum  claimed  in  the  condescend* 
ence,  -  400- 

n  Though  found  due,  if  none  are  prov- 
ed, the  Jury  cannot  find  any,     i87 

0  In  an  action  of  damages  for  adultery, 
incompetent,  as  matter  of  special 
damage,  to  prove  the  expence  m  the 
action  of  divorce,  if  not  final,  328 
See  Defamation, —  Assault, '^^'Con* 
tract f  breach  of. 

DEATH-BED. 

Found  that  a  person  died  of  a  di£fer« 
ent  disease  from  that  of  which  he 
was  ill  at  the  time  of  executing  a 
trust-deed,  -  7I 

DE  BENE  ESSE, 

See  Deposition,   Evidence,  Writtetif 
«,  o,^^Practice,  ee%  &c. 
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DECLARATIONS,  called  on  to  produce  iktm,  «r  tie 

In  an  inferior  Court,  proof  of.    See  examined  on  interrogatory,  if  he 

Evidence,  Parol,  n.  cannot  attend,              .              «05 

d  A  witness  swearing  that  a  sabscnp- 
DEFAMATION,  ti^n  is  like  that  oT  the  party,  held 
a  Damans  for,  IS,  34,  79, 196,  350,  .  gufficient  pAma  facie  evidence  to 
4199  4S9*                      ^  render  it  competent  to  sabmit  it  to 
b  Proof  of.    A  perwn  using  the  same  the    Jury    to    be    compared  with 
defamatory  expression  to  two  indivl-  othctrs,             -              -            S64 
duals  at  two  different  times,   one  ^  ship's  articles  not  evidence^  unJess 
witness  swearing  to  each  instance  is  supported  by  oath,            -           91 
sufficient,        '         '         ',       ^  '^^  /A  letter  from  the  pursver  to  the  fa- 
ff Damages  to  the  commanding- officer  t^er  of  a  defender  admissible  evi- 
of  a  regiment  for  defamatory  exprcs-  ^tnce  in  an  action  agamtt  him  for 
sions  agamst  the  regiment,          196  defamation  and  asMnilt,        -        SO 
d  Malice  the  foundation  of  an  action  or  ^  In  an  action  by  the  fausbaod  for  da- 
damages  for,                     -         441  m^^  letters  from  the  wife,  of  date 
See  Evidence,  Wr itten,  f ---Parol,  d,  aubsequent  to  the  alleged  adultery, 
^*  not  evidence  of  the   harmony  in 
DEPdlSlTION,  which  they  Uved,             -         S75 
a  If  irregularly  taken,  incompetent  to  *  Letters  from  a  relation  who  could 
read  it,  even  after  the  death  of  the  ?<*  »>?  *  witnei3,  are  not  admmtble 
witness,                              -         «8  m  evidence,         -            -          S40 
b  Taken  to  Ue  in  retentis,  admitted  ^  A  witness  may  be  called  to  rjad  a 
after  death  of  witness;   not  so  if  «>Py  f«"»  his  letter-book,    if  he 
he  is  alive,            -            -         1 80  swears  that  he  believes  the  prina* 
Taken  to  lie  in  retentis,  see  Practice,  9^  was  sent  to  the  pottKiffice,    «4l 
«,  Sccr-Evidence,  Written,  n.  *  ^^^^  f'^ijig  m  evidence  the  retained 
Tx^^*««T^*.Tr««^  copy  of  a  letter,  there  must  be^rmM 
,    DOCUMENTS,  /^ci^r  evidence  that  the  principal  wis 
ProducUonof.  ^^^^           .            .            .       #• 
See  Evidence,  fFriHen.^  Practice,  i  ^t  a  second  trial  of  one  of  a  number 
^^''^  dF  issues,  the  verdia  at  the  first  trial, 
£^  as  to  the  others,  is  evidence^        if5 
'  m  Whether  the  Court  can  hold  facts 
EVIDENCE.  proved,  till  the  verdict  is  retimi* 
Evidence,  Written.  ed,        -          •             -         106 
a  A  copy  of  a  bond»  or  admission  in  n  Competent  in  a  reduction  iroprobft- 
the  pleadings  in  the  Court  of  Ses-  ticm  to  read  the  deposition  of  a  wit- 
sion,  not  proof  of  the  terms  of  the  ness  examined  on  commission,     i  o 
bond,                             •            163  0  A  deposition,  if  irregularly  taken,* 
b  The  record  of  the  Court  of  Session,  -      cannot  be  used  in  evidence^          A 
not  proof  of  a  fact  in  the  cause,  1 85,  E  viden  ce,  Parol, 

S4«,  355  A            p          B 

c  Books  of  a  private  society  may  be  ^^  TO.rARTiBS. 

produced  and  founded  on  at  the  nOfthepQrsuer^s  character  competent 

trial,  but  the  secretary  should  be  in  an  action  for  defamation,  21, 4t> 
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^  Competent  in  damages  for  battery^  to 
proTe  the  pursuer  qnarrelsome— but 
not  a  particular  initance  of  his  giving 
a  blow  a  number  of  years  before, 

252 

t  0£  defendec^s  cluuracter  incompetent 
in  an  action  of  assault  and  battery, 

151 

J  Of  defender's  character  allowed  to 
rebut  a  specific  charge,  in  an  action 
of  damages  for  defamation,         49 

r  Of  a  statement  by  the  pursuer  incom- 
petent, till  it  u  proved  that  the  per« 
son  in  whose  presence  it  was  made 
was  accredited  agent  of  the  defen- 
der, -  -  S89 

/Of  declarations  by  a  defender  as  to 
the  injury  suffered,  not  admissible 
in  damages  for  assault  and  battery, 

.  .  443 

g  Incompetent  to  proye  a  person's  age, 
by  proving  his  own  declarations  on 
the  subject,  -  -  74 

As  TO  Writings. 

k  O^  contents  of  a  written  document 
incompetent,        -         -        d8, 84 

i  Of  the  conditions  of  a  bond  of  cau- 
tion incompetent,  -  i  C6 

Jk  Of  bankruptcy,  incompetent,   150, 

837 

/  Must  prove  a  Writing  lost  or  with- 
held, before  giving  parol  evidence 
of  its  contents,        •  -       2d9 

m  The  clerk  of  Court  reading  from  the 
record,  is  sufficient  proof  of  a  judg- 
ment pronounced,  ^  S25 

n  Of  Magistrate's  subscription  on  de- 
clarations in  inferior  court,  does  not 
render  them  evidence^        •        1 45 

#  Of  the  general  rate  of  insurance  in- 
competent, unless  the  policy  is  lost 
or  withheld,  -  -         S44 

p  Incompetent  to  state  the  sum  paid  for 
insurance  without  giving  the  policy 
in  evidence,        -  -  846 


q  Allowed  that  an  operation  ceased,  it 
being  proved  that  the  party  knew 
that  an  interdict  was  granted,    404 

r  Competent  that  a  person  did  not  live 
on  good  terms  with  his  relations,  on 
an  issue  whether  he  had  given  away 
part  of  hit  property,        -         8S5 

As  TO  WlTNBSSBS. 

/  Competent  of  what  a  deceased  wit- 
ness has  said,  •  95, 4S4 

t  Competent  of  agency  and  enmity  e£  a 
witness,  though  in  lus  ezaminatton  r« 
imtialibus  he  denies  enmity,        21% 

u  Incompetent  to  discredit  a  witness,  bf 
Proof  of  extrajudicial  statements,  49 

V  Incompetent  to  support  by  proof  the 
character  of  a  witness,       -        SSS 

w  Not  competent  to  prove  a  witness 
guilty  of  crimes,         i3i,  SfO,  sssr 

X  Incompetent  that  money  ¥ras  give« 
to  a  witness,  unless  it  was  given  as  & 
bribe,  -  -  524 

jf  A  witness  swearing  that  he  dtoired 
his  servant  to  msike  an  inquiry,  does 
not  prove  that  the  inquiry  wka 
made,         •  •  «  67 

See  Character,  proof  i^-^Defama^ 
tion — Idkit'^ImbecUity^'PraXtixet 
U  Scc.'^HltneJi. 

EXPENCES^ 

See  Cojtj. 

EXTRACT, 
See  Practice,  m 

F. 

FAC  SIMILE 

Of  subscription  not  evidence,         los 

FERRY-BOATS, 

Not  more  than  four  to  ply  between 
Kirkaldy  and  Leith,         -         soo 

On  an  issue  to  try  the  number  of  fer- 
ry-boats plying  *^  regularly"  at  OM 
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ferry,  it  is  incompetent  to  prove  the 
practice  of  other  ferriei,  »09 

FORGERY, 

See  Wrih  e^f- 

I. 

INSURANCE. 

Foond  that  a  Tesael  vai  in  the  state 
repraaented  at  entering  into  the  po- 
licy, -  -  «5 

k  vCMel  found  to  be  fully  equipped, 

•  -  S02 

Rate  of,  how  proved. 
See  Evidmeet  Parole  o,p* 

IN  RETENTISf 

See  Deponthn— Evidence,  ffritten, 
n,  or^lmcticei  ee* 

IDIOT. 

Circumstances  in  which  a  person  was 
found  not  an  idio],  though  a  number 
of  witnesses  swore  that  they  con»i« 
dered  him  one,         -         ■        ^ZZ 

IMBECILITY, 

Declarator  of,  but  not  proven,        29 S 

INTERROGATORY, 

See  Practiceyffi 

ISSUE, 

May  beexplaiued,  but  cannot  be  variedt 

by  the  Judges  in  the  Jury  Court, 

•  .  •  1  Sit,  400 

J. 

JURYMEN. 

A  sufficient  number  of  special  Jurymen 
not  appearing,  the  deficiency  may 
be  supplied,  by  parties  consenting 
to  any  person  present  being  put  on 
it,  even  though  he  was  exempted  by 
Act  of  Parliament  from  being  call- 
ed, -  •  261 


LEADING  QUESTION, 

Incompetent,  38S,  999,  423,  4S4 

Competent  on  cross-ezaninatioof  Sa9 
In  an  action  of  damages  for  illegal  uoe 
of  a  caption,  incompetent  to  ask  a 
witness  if  the  pursuer  came  as  a  pri- 
soner, -  -  3^2 
See  Practice^  m, 

LETTER, 

Retained  copy  of,  when  admitted  in 

evidence. 

See  Evidence^  Written^  f,  k» 
Frt>m  wife  to  husband,  ni  damages  for 

adultery.  See  EvidencCf  Writtenf  g. 
From  near  relation,    See    Emdente, 

Written^  A. 

See  WriU  r,  d. 

M. 

MASTER  AND  SERVANT. 

A  party  bound  to  turn  off  a  collier, 
when  he  knows  him  to  be  under 
engagement,         -  141 

A  master  entitled  to  give  a  bad  charac- 
ter of  a  servant,  if  true,  but  not 
bound  to  give  a  character,  427, 439 

Damages  to  a  servant  against  his  mas- 
ter, for  defamation,  and  for  not 
giving  sufficient  warning  to  quit  lut 
place,  -  -  43t^ 

MED  IT  AT  10  FUGJS, 

See  Damagejf  a* 

N. 

NEW  TRIAL 

Granted  of  one  of  a  number  of  issnet, 
on  the  ground  that  there  was  not 
sufficient  evidrnce  in  support  of  the 
finding  by  the  Jury,  -  123 

—  The  case  not  having  been  before 
the  Jury  at  the  former  trial,        175 
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Gnnted  on  the  ground  that  the  da- 
mages given  were  too  tmall,      373 

Refuiedy  as  no  ground  for  saying  the 
information  was  new»  78 

Refused,  as  far  as  rested  on  the  alle- 
gation that  verdict  contrary  to  evi 
dencey  but  a  condescendence  ordered 
'  as  to  r<j  noviter  venUm  ad  notUi- 
antf        •        -  -  341 

Refused^  -  -  19  i 

NUISAKCte. 

A  stetm-eogine  in  the  immediate  vi* 
'    cinity  of  the  New  Town  of  Edin- 
burgh found  not  injurious  to  pro- 
pertyy         -         -        -        .         i 

P. 

PROCESS, 
See  PraciUe* 

PRACTICE, 

As  TO  D&LAY  OF  Trial. 

«  If  proved  that  a  material  witness 
cannot  attend,  the  Jury  may  be  dis- 
missed by  consent,  -  66 

h  It  is  only  by  consent  of  parties  that  a 
juror  can  be  withdrawn,  174 

e  The  Court  will  not  adjourn  a  case  to 
allow  a  party  to  send  for  documen- 
tary evidence,  -  173 

d  Circumstances  in  which  the  Court 
refused  to  delay  a  trial,  even  on  affi- 
davit, that  a  witness  who  could  not 
attend  was  a  material  witness,  (note) 

-     .  S4 

#  The  death  of  the  defender,  who  was 
bankrupt,  no  bar  to  proceeding  with 
a  trial y  if  the  trustee  upon  his  seques- 
trated estate  is  a  party  to  the  ac- 
tion, -  -  282 

As  TO  Counsel. 

y  An  opening  counsel  ought  not  to  read 
a  document  which  he  does  not  intend 
to  make  evidence,  -  j^f> 


g  An  opening  connsel,  by  stating  facts, 
virtually,  undenakes  to  prove  them, 

152 

b  A  document  otight  not  to  be  read  by 
an  opening  counsel,  unless  the  terms 
of  it  are  necessary  to  make  the  case 
intelligible.  But  the  Court  wiil  not 
ihen  decide  whether  a  document  it 
evidence,  •  -  262 

i  Papers  produced  ought  to  be  read  by 
the  clerk,  not  the  counsel,  1 5s 

i  When  an  objeaion  is  taken  to  the 
production  of  a  document,  the  gene- 
ral nature  of  the  document  may  be 
stated,but  it  ought  not  to  be  read,  165 

/  One  counsel  ought  to  continue  the 
examination  of  a  witness  through- 
out,   '  -  -  107 

m  A  counsel  examining  in  chief  may 
mention  a  fact  to  a  witness  to  recall 
a  date  to  his  recollection,     -      212 

n  On  cross-examination  competent  to 
put  leading  questions.         -         269 

o  Two  defenders  not  entitled  to  address 
the  Jury  by  separate  counsel,       2S7 

p  Two  defenders  having  separate  de- 
fences, counsel  for  each  must  address 
the  Jury,  before  the  reply  for  the 
pursuer,  -  -  29 1 

q  If  proof  is  brought  in  replication,  the 
defender  may  observe  upon  it,  and 
then  the  pursuer  on  the  whole  case,  20 

r  Proof  in  replication  allowed,  58,  133 

s  A  party  not  entitled  to  bring  evidence 
in  reply,  to  contradict  proof  of  which 
he  had  sufficient  notice  in  the  pro- 
ceedings of  the  Court  of  Session,  27T 

As  TO  Witnesses. 

/  Credibility  of  a  witnesi*  not  a  preli- 
minary subject  of  inquiry,     37,  \i% 

u  Competency  of  a  wit nen  the  suihjcct 
of  questions  in  'mitialibiw^zrt^iiyXht 
subject  of  cross  questions,      .      25 1 

V  Before  a  witness  is  caJled,  only  com- 
petent  to  prove  \%'hat  affects  compe- 
tency, not  credit,         27 -'t  3IK^  521 
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w  A  party  may,  in  certain  circum* 

stances,  discredit  his  own  witness^ 

390 
ic  Proper  time  for  offering  evidence  of 

the  bad  character  of  witnesses,  ^  338 
y  A.  witness  having  referred  to  his  ac« 

count-book,  may  be  sent  in  custody 

of  a  macer  to  bring  it*  -  390 
z  —  To  refresh  his  meihory»  may  look 

at  notes  taken  from  his  day-book, 

413 
aa  —  May  look  at  a  private  chartula* 

ry,  -  •  -         107 

hb  —  Called  back  and  exammed  a 

second  tim^  after  he  was  examined 

and  dismissed,  ^      -  30G,  323 

cc  —  Not  in  the  list  served  on  the  op 

posite  party  not  received,  235 

dd  Incompetent  to  discredit  by  proof 

of  extrajudicial  statements,  40 

Commission. 

ee  Objections  to  the  com{>etenC7  of  a 
witness  open  for  discussion  when  his 
deposition  u  produced  at  the  trial,  68 

jJT  Competent  to  objea  at  the  trial,  that 
a  question  put  on  commission  u  not 
evidence,  -  ISI,  205 

gg  If  a  witness  can  attend  the  trial,  his 
deposition  taken  to  lie  in  retcntu^ 
cannot  be  read,         •         -  92 

hk  A  commiuion  taken  by^  each  party 
to  examine  the  same  witneu,  must 
be  read  separately  to  the  Jury,     67 

n  Whether  a  pait^,  putting  cross  inter- 
rogatories, can  insist  on  the  deposi- 
tion being  read,        -         -        108 

kk  A  party  not  bound  to  read  proof 
taken  by  him  on  commission,  Sid, 

817 

//  Before  reading  the  answers  of  a  wit- 
ness examined  on  interrogatories,  it 
must  be  proved  that  he  cannot  attend 
the  trial,  -  -  ISO 

Production  of  Documbnts. 
mm  A  party  my  call  on  a  witness  to 


produce  writings  in  his  _ 

but  must  prove  them  before  they 

are  read,  •  -  104 

nn  A  party  cannot  be  examined  as  a 
haver,  if  the  document  caOed  for  b 
in  process,  .         -  435 

00  Documents  produced  before  deci- 
ding whether  they  are  evidence*  164 

pp  The  Court  will  judge  if  it  is  expe- 
dient to  compel  production  of  do- 
cuments in  possession  of  a  public 
board,  -  956,  367 

qq  Not  necessary  to  lodge  a  principal 
record  before  the  trial*       -        941 

rr  Extracts,  or  certificates^  must  be 
produced  before  the  trial,     *     909 

u  Ptoceedings  in  the  Court  of  Sesskm 
must  be  given  in  evidence  if  they 
are  to  be  read  to  the  Jury,  346 

//  Letters  quoted  in  the  proceedings  in 
the  Court  of  Session,  are  not  tSere- 
fore  before  the  Jury,         -        963 

uu  Letters  in  process,  and  roentioiiedin 
narrative  by  the  opening  connsel  fSor 
the  pursuer,  must  be  prminced  by  the 
defender,  if  hemeanstoread  them,  84 

nn)  A  separate  writing  on  a  paper  given 
in  evidence  by  the  pursner,  must  be 
given  in  evidence  by  the  defender  if 
he  requires  it  to  be  read,        -      38 

WW  The  defender,  reading  the  record 
of  the  Court  of  Sessioa*  entitles  the 
pursuer  to  reply,  -  i8S 

;tx  A  defender,  without  giving  the 
pursuer  a  right  to  reply,  may  call 
on  him  to  read  from  a  docmncnt 
all  that  is  necessary  to  make  the 
matter  intelligible ;  but  if  he  tnstsu 
on  reading  other  matter,  it  will  en- 
title the  pursuer  to  reply,     378,454 

yy  Damages  found  in  absence  of  the 
defender,      -  •  196, 9i9 

ss  Counter  actions  cannot  be  eent  to 
the  same  Jury,  except  by  ooi»ent 
of  parties,  (note)       -        -        148 

aaa'\n  a  separate  action  against  differ- 
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lent  defenders  for  the  tame  usault, 
parties  may  coiuent  to  hold  the  first 
verdict  as  repeated  in  the  second,  S54 
hbb  In  an  action  against  the  owners 
of  a  vessel,  for  delay*  the  bill  of 
lading  ought  to  be  read  before  the 
evidence  is  led*  •  67 

eec  Motion  for  changing  place  of  trial 
from  one  circuit  to  another  refused* 
but  place  of  trial  changed  to  Edin- 
burgh* (note)  -  147 
ddd  A  case  may  be  sent  back  to  the 
'   Jury  Court  from  the  Court  of  Ses- 
sion, to  have  a  mistake  in  the  certified 
venfitt  corrected,            -           279 
See  Commhjioit'^CoitS'^^ross-examim 
'   nation'^Evuiencej  Writtm'^Lead'' 

R. 

RECORD  OF  PROCEEDINGS 
OF  COURT  OF  SESSION. 

See  Swknce,  Writteth  a,  L^^Prae* 
tUtf  ss* 
REDUCTION  IMPROBATION* 
See  B&ubftJj^fFritfe,/. 

RELEASE. 

Law  agent*  without  a  power  of  attor** 
aey,  cannot  grant  a  release  to  a 
witness  of  a  claim  the  party  may 
have  against  htm,  •  143 

REPARATION, 

See  AsjouIt-^Damagej'-'JJefamatuH 
'^^ontrmctt  breach  9/. 

REFUCATION, 
Proof  in.    See  Practice,  9*  r*  4> 

& 
SERVANT* 
See  Master  and  Servant* 
SET-OFF. 

8€e  Ccmpemaisop. 


SHIPS* 
See  Insurance. 

SLANDER* 
See  Defamation^ 

STAMP. 

A  contract  must  be  stamped  befort 
being  given  in  evidence,      .      lig 

A  letter  relative  to  a  bond  on  judicial 
proceedings*  admissible  without  a* 
stamp*  -  -  180 

SUBSCRIPTION* 
By  a  blind  person,        •        •        st 

T. 

TRANSACTION, 

Stt  Compromise*  ' 

TRIAL* 

Change  of  place  of.    See  Practice^  ece* 
New.    See  New  Trial, 

TRUSTEE* 
See  Witness^  r. 

V. 
VERDICT,  SPECIAL, 

Incompetent  in  returning  to  mention 
the  evidence  on  which  it  proceeds* 

See  Ewdencef  Writtenf  h 

w. 

WITNESS. 

a  The  father,  mother,  brother*  and  sb- 
ter*  rejected  as  incompetent,       391 

b  The  former  agent  rgected*  391 

c  A  trustee  who  is  to  have  a  reasonable 
remuneration  for  his  trouble,  not  a 
competent  witness*      -      1S6,  Ids 

^  It  is  a  direct,  not  a  contingent  interest 
that  disqualifies  a  witness*    -     iso 
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e  Competent;  if  iUble  in  damages^  to  caiioDy  and  anotlieriwearingthatlie 

either  partyy         -            .         144  heard  it  on  another  occaiion,  ii  sof- 

/One  pursuer  may,  in  certain  circum-  ficient  proof  of  the  defamation,   81 

stances,  be  a  witness  for  another,  S27  u  CaJled  as  a  man  of  scienci^  not  en- 

g  Having  seen  the  papers  in  the  cause  titled  to  baya  a  witness  called  back 

I,  some  time  before,  held  not  a  good  and  farther  examined  as  to  the  facts 

objertion>                  -           149^  S73  on  which  he  is  to  found  his  opi- 

A  A  witness  may  prove  a  writing  though  nioti,            •            -       -        309 

lie  has  remained  in  Court  after  his  See  Commhsion-^Evideiue,  Pord^ 

first  examination,             -           24&  PractUe* 

i  Not  competent  to  disqualify  or  discre-  urDrr 

dit  by  parol  proof  that  he  has  been  WRIT. 

guilty  of  crimes,          13I»  S20,  332  a  A  private  chartulary,  not  evidence, 

i  Not  competent  to  discredit  by  proof  -              -            •           107 

of  general  bad  character*  or  by  proof  ^  Unstamped  contract  cannot  be  given 

of  particular  facts*          -            519  in  evidence,  but  ofke  of  the  parties 

/  At  a  second  trial  incompetent  to  state  may  look  at  it  torefresh  his  memory, 

the  evidence  given  by  a  witness  at  -                -            -       14« 

the  first,  as  a  reason  for  not  calling  c  Letters  dated  two  years  before  admit. 

him,              •                              125  ted  in  evidence*  there  being  other- 

m  Not  in  the  list  served  on  the  opposite  wise  a  foundation  for  an  action  of 

party,  not  received,              -      235  damages,         -       .    -         -34 

tf  Not  bound  to  say  if  he  saw  a  letter  d  A  letter  relative  to  a  bond  ia  jodiciai 

containing  defamatory  matter,  be-  *  proceedingst   is    evidence,  withoot 

fore  it  was  printed,                        1 7  date  or  stamp,        •          -        ISO 

0  Cross-examination  of.   See  CrasS'ex'  t  Subscription  to  a  bill  found  to  be  the 

amination,  true  and   genuine  handwriting  of 

^  To  refresh  his  memory,  may  look  at  .    the  party,           -                        S6i 

a  private  chartulary,          •          10?  j^  Touching   the   pen    while  another 

f  May  look  at  notes  taken  from  his  day-  writes  the  nanne  of  a  witneti,  does 

book>         -                       344, 41  s  not  render  it  a  true  and  genuine 

r  Dead.    See  Evulettecf  Paroiy  j*  subscription  of  the  witness,     -    9 

s  One,  if  supported  by  circumstances,  g  Record  of  the  Court  of  Sessioa.  Set 

sufficient,              -               124,136  Ewdenct,  Writtenf  a^  b. 

t  One  swearing  that  he  heard  the  de-  See  Forgery-^Praciia^  mm^  &c 

fender  use  an  expression  on  one  oc- 


Trinted  by  George  Ramsay  and  Coompany, 
Kdinburgh,  1818. 


ERRATA. 

tsige  19,  line  l3,  for  Rmilations  read  Orders 
76,  marg.  ret  for  Thomson  read  Primrose 
1 11,  marg.  ref./or  M.  9848  read  M.  16817, 
129,  line  ult  insert  To  this  decision  a  Bill  of  Exceptions 

was  tendered 
208,  line  16,  for  isaoore  read  it  is  more 

217,  line  3,  after  Cotirt  insert  to  Parliament 

218,  line  20,  for  in  read  on 

228,  marg.  ref./or  Diet.  I.  377  read  Diet  III.  378 
337,  line  25,  for  require  read  reqiures 
443,  line  IS,  for  pursuer  read  defender 


^ 


